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NOBLE V. NOBLE. 



Suprenu Court, First Department , Appellate Division; 

August, 1897. 

Judgment; divorce; modifyitig decree as to alimony,] Where a 
decree, granting an absolute divorce to a wife, contained a pro- 
vision that the plaintiff might apply at the foot of the judgment 
for such other provision touching an allowance or otherwise as 
any change in the circumstances of the parties might require, 
but contained no specific allowance of alimony, — Held, that 
the decree might be modified so as to make an allowance of ali- 
mony to the wife, upon proper proof of a change in the cir- 
cumstances of the defendant.* 

Appeal by the plaintiff from an order of the Supreme 
Court, New York Special Term, denying her motion to 
modify a decree of divorce in her favor theretofore granted 
in the action. 

The order appealed from was made on the denial of a 
motion by the plaintiff, Frances J. Noble, for a modifica- 
tion of a decree of divorce entered in her favor against the 

♦ See Walker v. Walker, post, p. 4 : and Note on Modifica- 
tion of Decree as to Alimony, post, p. 9. 
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defendant, Frederick H. Noble, and by which she asked 
that provision be made for the payment to her, by the 
defendant, of a sum of money for the maintenance and 
support of herself and of her two infant children, who are 
in her custody and under her control. She sets forth her 
inability to provide for and support the children. In the 
decree of divorce referred to, no express provision was 
made either for alimony to the plaintiff or for the support, 
education or maintenance of her children. But those 
matters were not left totally unprovided for, it being in- 
serted in the decree as one of its provisions, that the 
plaintiff ** may apply at the foot of this judgment, as she 
may be advised, for such other provision, touching an al- 
lowance or otherwise, as any change in the circumstances 
of the parties may require.*' 

Ifeldf that such a decree might be modified, but the 
order must be affirmed on the facts shown in this case, 
without prejudice to a new motion. It is the settled law 
of this State that, unless alimony is provided for in the 
final judgment, it cannot be awarded by subsequent order, 
but providing for alimony does not necessarily mean the 
allowance by specific mention of a fixed and definite sum. 
Code Civ. Pro., § 1759, relates to modifications of provis- 
ions as to alimony made in a judgment. Section 1771 of 
that Code relates to applications before final judgment, or 
modifications of final judgments, containing provisions for 
the support and maintenance of children only.* This ap- 
plication in its nature, and under the circumstances of the 
case, seems to come within the purview of the Code. 
There is a reservation of power in the decree to make a 
further order for allowance, and the reservation is suffi- 
ciently broad to allow an application of this character to 
be made. In Galusha v. Galusha (138 N. Y. 281 ; S. C.^ 
52 Si. R. 359), it is said that alimony need not be deter- 

♦ See amendment to § 1771 by L. 1895, c. 891, by the provisions 
of which a decree in an action for a separation may also be modified 
as to an allowance to the wife. 
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mined when the judgment dissolving the marriage is 
entered, providing the right to have it subsequently de- 
termined is reserved in the judgment. And in Stahl v. 
Stahl (i2 Supp. 855 ; S. C, 36 St, R. 228), it was held by 
the General Term of the Supreme Court ** that the reser- 
vation of this right of supervision, being a part of the orig- 
inal decree, was designed to continue the subject to which 
it related within the jurisdiction of the court, and was in 
effect a continuation of the power of the court over the 
subject and the parties, and was not, as to alimony, a final 
judgment/* These views are sufficient to indicate that 
the learned judge below was mistaken in applying to the 
decision of this application the doctrine of the case of 
Kamp V, Kamp (59 -A^. K 212), and similar cases. But 
the papers, as they were presented to the court below, 
would not have justified the granting of any specific sum, 
nor a determination of the motion in the plaintiff's favor 
on the merits. There was nothing to show that the de- 
fendant's circumstances had changed since the decree of 
divorce was entered, and that is something that must be 
shown to entitle the plaintiff to a modification of the de- 
cree, or to a further order. 

Opinion by PATTERSON, J. RUMSEY, INGRAHAM and 
Parker, JJ., concurred. Van Brunt, P. J., concurred 
in result. 

Order affirmed, without costs, and without prejudice 
to the plaintiff to make new motion upon proper papers. 

David May J for the plaintiff, appellant. 

Charles H. Kelby^ for the defendant, respondent. 
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WALKER V. WALKER. 

* 

Court of Appeals ; March^ iSgS, 
LRev'g 21 App, Dw, 219.] 

Judgement; divorce; modifying decree as to alimony J] The pravi> 
sions of Code Civ. Pro., § 177 1, as amended by L, 1895, c. 891, 
are not retroactive so as to allow a decree which was entered 
prior to the amendment to be modified so as to increase the 
amount of alimony ordered by the court to be paid to the 
wife. 

Appeal by the defendant from an order of the Appel- 
late Division of the Supreme Court, Second Department, 
affirming an order modifying a judgment for divorce, in- 
creasing the amount of alimony directed to be paid to the 
plaintiff from $4 to $8 per week. 

The judgment provided that the marriage between 
the parties be dissolved, and that the defendant pay to 
the plaintiff, as alimony for her support, the sum of $4 a 
week from the 29th of November 1890, during her natural 
life. The judgment contained no provision permitting 
either of the parties to apply for any change or modifica- 
tion of it. 

A motion was subsequently made at special term to 
increase the alimony allowed. It was based upon the pe- 
tition of the plaintiff showing the improved pecuniary con- 
dition of the defendant. The motion was granted and the 
amount was increased. An appeal was taken from that 
order to the Appellate Division, where it was affirmed, 
and, pursuant to an order allowing the same, an appeal 
has been taken to this court. The question certified for 
determination is : " Did the court have power to make 

* See Noble v. Noble, ante, p. i, and Note on Modification of 
Decree as to Alimony, post, p. 9. 
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the order at special term, from which the appeal to this 
court is taken ?" 

Heldy that the order should be reversed. The courts 
of this State have no common law jurisdiction over the 
subject of divorce, their authority being confined to the 
exercise of such express and incidental power as is con- 
ferred upon them by statute. Erkenbrach v, Erkenbrach, 
96 N, K 456, 463 ; Washburn v. Catlin, 97 N. Y. 623. 
Therefore, the power to make this order, if it existed, 
must be sought for in the statutes relating to the subject. 
As it stood when the judgment in this case was entered 
the Code of Civil Procedure, the only statute then relating 
to the subject, provided that, where an action for divorce 
was brought by a wife, the court might, in the final judg- 
ment dissolving the marriage, require the defendant to 
provide suitably for the education and maintenance of the 
children of the marriage, and for the support of the plaint- 
iff as justice required, having regard to the circumstances 
of the respective parties (Sec. 1759). Under that statute, 
as well as under the Revised Statutes, after the entry of a 
final decree establishing the rights of the parties, the court 
had no power to order an additional allowance for the sup- 
port of the wife. The jurisdiction of the court over the 
subject-matter of such an action, and of the parties, in re- 
spect to the matters involved in it, terminated with the 
entry of a final judgment, except as to proceedings for the 
enforcement of it, or to correct any mistakes in the record. 
Kampz/. Kamp, 59 iV. K 212 ; Erkenbrach v, Erkenbrach, 
{supra) ; Chamberlain v. Chamberlain, 63 Hun, 96 ; S. C. 43 
5/. jR. 502 ; 17 Supp. 578. 

But the respondent contends that the doctrine of those 
cases has been overruled by the subsequent cases of Ro- 
maine v. Chauncey (129 A^. K 566 ; S. C, 42 5/. R. 267) and 
Wetmore v. Wetmore (149 N, F. 520). The question 
under consideration here was not involved in either of the 
cases cited, and the remarks in the opinions which are relied 
upon by the respondent related only to the general duty of 
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a husband to support his wife, and to the fact that he was 
not entirely relieved from his marital obligations by a 
judgment of divorce. We find no authority in those cases 
for the respondent's contention in this. Obviously, they 
were not so intended, as in the Romaine case Judge Finch 
said : '^ The form and measure of the duty are indeed 
changed, but its substance remains unchanged," while in 
the Wetmore case Judge Haight remarked : " Being the 
guilty party, his duty is continued, and is measured and 
fixed by the decree." The decision in those cases furnish 
no authority for the doctrine that, under the statute as it 
stood in 189I9 the amount of alimony might be changed 
after a final judgment is entered. 

Another ground upon which the respondent seeks to 
defeat this appeal is, that the statute as it existed in 1891 
was amended by Chapter 728 of the Laws of 1894 and 
Chapter 891 of the Laws of 1895, by adding a provision to 
the effect that the court might, after a final judgment, 
annul, vary or modify such a direction, and that, under 
the statute as thus amended, an order might be made to 
change the amount of the alimony allowed. In determin- 
ing the effect of these amendments, the question arises 
whether they were retroactive and thereby conferred upon 
the court authority to alter, vary or modify a final judg* 
ment which had been previously entered in pursuance of 
a statute which contained no such provision. The general 
rule is that an original statute, or an amendment, will be 
construed as prospective only, unless the language clearly 
and plainly indicates a contrary purpose, and it will not be 
given a retroactive effect when it is capable of any other 
construction. Sutherland on Statutory Construction^ p. 
600; Dash V, VanKleeck, y Johns, 477; People z/. Super- 
visors, 43 iV; K 130; Benton v, Wickwire, 54 N. Y. 226, 
229 ; N. Y. & Oswego M. R. R. Co. v. Van Horn, 57 iV: K 
473. 477 ; People v. McCall, 94 iV. K 587 ; People v. 
O'Brien, iii N. Y, 1, 60. There is nothing in the amend- 
ments under consideration to show that they were in* 



NEW YORK ANNOTATED CASES. 7 

Walker z/. Walker. 

tended to have other than a prospective effect. But it is 
urged that as the statute was a remedial one, a different 
construction should obtain. While it has been held that 
remedial statutes may have a retroactive effect where it is 
clear that the legislature so intended, still, as there is in 
these amendments nothing to indicate any intent upon the 
part of the legislature that they should affect judgments 
already entered, they fall within the general rule, and not 
within any exception. If the doctrine contended for was 
sustained, it would apply to the reduction of alimony in 
judgments existing when the amendments were adopted, 
as well as to its increase. If such an effect was given to 
them their constitutionality might well be doubted, as they 
might affect the vested rights of a party, and impair the 
obligation of contracts. We think they should receive no 
such construction, but should be held to have only a pro* 
spective effect and to apply only to judgments entered 
subsequently to their passage. Hence, the supreme court 
had no authority to make the order appealed from. 

The orders of the Appellate Division and Special 
Term should be reversed, the motion denied, and the ques- 
tion certified to this court answered in the negative, with 
costs in all the courts. 

Opinion by MARTIN, J. All concur, except Gray, J.» 
absent. 

Orders reversed. 

Daniel P. Mahoney and Roger Foster y for the defendant, 
appellant. 

Meyer & Philippeau^ for the plaintiff, respondent. 
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KUNZE V. KUNZE. 
Supreme Court, N. Y. Special Term; March, 1898. 

Divorce ; alimony pendente lite ; modification of order ^ When a 
husband who is plaintiff in an action for divorce is ordered to 
pay alimony /M^/^if/^ lite and a counsel fee to enable his wife to 
defend the action, he is not entitled to a modification of the 
order by showing a change in his circumstances by which he is 
unable to pay the amount specified.* 

Motion by the plaintiff to modify an order for alimony 
and counsel fee to be paid to the defendant /^/i^/f;^/^ lite. 

Action by Arthur H. Kunze against Rose C. Kunze 
for a divorce, in which an order was made requiring the 
plaintiff to pay to the defendant alimony and a counsel fee. 
The plaintiff moved to modify this order on the ground 
that he had lost his position and was unable to comply 
therewith. 

Held, that the motion could not be granted. So far as 
the counsel fee is concerned, the husband, having com- 
menced the action, is bound to furnish his wife the means 
to defend it, and, if he continues the prosecution, he must 
pay her counsel fee. As to the alimony, it was fixed at 
what was a reasonable rate, in view of the condition of the 
parties, and no modification is necessary. The facts now 
urged by plaintiff may be a good defense to any attempt 

* See cases ante and Note on Modification of Decree as to Ali- 
mony, following this case. 

See Cohen v, Cohen, i N. V. Ann. Cas. 226, where it was held 
that the poverty of a husband was no defense to a motion for ali- 
mony and counsel fees in an action for a divorce. 

See also Halsted v. Halsted, Id, 230, where an allowance was 
made to a wife to prosecute an appeal ; and Note on Alimony to 
Defend, Id, 230. 
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by his wife to enforce payment by contempt proceedings 
of installments accruing while he is disabled by her act 
from earning money. When he is again in a position to 
acquire the means to pay, the order will be enforced, and 
should accordingly stand so as to apply to future earn- 
ings. 

Opinion by Daly, J. Motion denied. 

Henry Levy, for the plaintiff and motion. 

y. M. Ferguson, for the defendant, opposed. 

Note on Modification of Decree as to Alimony. 

It is well settled that the courts of this State have no 
common law jurisdiction over the subject of divorces, and 
that their authority is confined to the exercise of such ex- 
press and incidental powers as are conferred by statute. 
Chamberlain v. Chamberlain, 63 Hun, 96 ; Erkenbrach v. 
Erkenbrach, 96 N. Y. 456. 

Prior to the year 1787, our courts had no jurisdiction of 
the subject of divorce, and the only remedy of aggrieved 
individuals in matrimonial cases was by application to the 
colonial governor and his counsel, or to the legislature, for 
relief. Burtis v. Burtis, i Hopk, 557 ; Griffin v. Griffin, 47 
N. Y, 138. In that year an act was passed authorizing the 
Courts of Chancery to entertain proceedings, and when the 
fact was made to appear to decree divorce for adultery. 
This was the only ground for divorce until 1813, when the 
legislature authorized decrees for separation from bed and 
board, upon the application of the wife for cruel and inhu- 
man treatment and desertion, and in 1824 the husband was 
also enable! to sue for divorce on the same grounds. By 
section 5 of the act of 1813 it was provided in respect to 
actions for absolute divorce, when the wife was complain- 
ajJt, that it should be ** lawful for the Court of Chancery to 
make a further decree, or order, against the defendant, 
compelling him to provide for the maintenance of the chil- 
dren of the marriage and to provide a suitable allowance 
to the complainant for her support, as to the said court 
shall seem reasonable and just." It was further provided 
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that the court could sequester the property of the husband 
and cause the proceeds of his personal property and the 
rents and profits of his real estate to be applied towards 
such maintenance and allowance as to the said court shall, 
from time to time, seem just and reasonable." This was 
the first statutory authority for an allowance of alimony^ 
and in Miller v. Miller (6 Johns, Ch. 91), it was said : ** Per- 
haps it may be in the power and in the discretion of the 
court to vary the allowance hereafter." Thereafter there 
were a number of modifications and changes in the statute, 
and prior to the enactment of the Code of Civil Procedure 
by section 59, title i, Chapter 8, Part 2 of the Revised 
Statutes it was provided : " In any suit brought by a mar- 
ried woman for a divorce or for a separation from her hus- 
band, the court in which the same shall be pending, may, 
during the pendency of the cause, or at its final hearing or 
afterwards, as occasion may require, make such order, as 
between the parties, for the custody, care and education of 
the children of the marriage as may seem necessary and 
proper, and may, at any time thereafter, annul, vary or 
modify such order." That statute was repealed by L, 1880, 
c. 245,' and Code Civ. Pro. §§ 1759 (subd. 2), 1771 contain 
the only existing statutes relating to the subject. 

Prior to 1895, section 177 1 contained a provision that a 
direction contained in a decree respecting the custody of 
children only in an action for separation might be modified 
after the decree was entered. The amendment of 1895 
(Z. 1895, c. 891), changed this section by adding the 
words : **and where the action is brought by the wife for 
the support of the plaintiff" to the provision therein con- 
tained as to the maintenance, care and education of the 
children. By the same chapter, section 1759 ^^^ amended 
by a provision that either party to an action for an abso- 
lute divorce could apply to have a final judgment modified 
as to alimony if the condition of the parties should change 
after the decree was entered. 

While § 1759, sub-division 2, as amended by L. 1895, ^• 
891, is very broad and provides that " the court may, in the 
final judgment dissolving the marriage, require the de- 
fendant to provide suitably for the education and main- 
tenance of the children of the marriage, and for the sup- 
port of plaintiflE as justice requires . . . and the court may, 
by order, upon the application of either party ... at any 
time after final judgment, vary or modify such a direction," 
it does not appear from any of the adjudicated cases that 
where there is absolutely no direction in the final judgment 
as to alimony or an allowance for the support of the chil« 
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dren of the parties that the court has power to subse- 
quently insert such a provision in the decree. It is to be 
observed from the plain reading of the section, as it now 
stands, that it only provides for a modification of an order 
contained in the decree, and in the case of Noble v. Noble, 
antCy p. I, it is said : " It is the settled law of this State 
that unless alimony is provided for in the final judgment, 
it cannot be awarded by subsequent order, but providing 
for alimony does not necessarily mean the allowance by a 
specific mention of a fixed and definite sum." From a re- 
mark of the court in the case last mentioned, it would seem 
that its attention had not been called to the amendment of 
1895, to § 177 1, but whether or not the decision was made 
under § 1759 as amended in 1895, does not appear, as it 
was perhaps not necessary to consider that amendment in 
making the decision there. 

In Erkenbrach v. Erkenbrach (96 N. Y. 456), a decree 
of separation had been entered in tavor of the wife, and a 
provision therein made that she should have the custody 
and control of the children, but there was no direction that 
the defendant should pay anything for the support or 
maintenance of the children, and no sum was ordered to 
be paid to the wife for her support. Subsequently she ap- 
plied for a modification of the decree on the ground that 
the defendant's circumstances had changed, and that he 
had concealed knowledge from her and from the court at 
the time the decree was granted that he was the owner of 
considerable property. The court affirmed an order which 
established her right to have a further provision made for 
the support of the children, but denied relief to her per- 
sonally, on the ground that there was no provision what- 
ever in the original decree for the payment to her of any 
sum for her individual support. 

In Kamp v. Kamp (59 N, V. 212), it was held, that where 
there was no provision contained in a decree of absolute 
divorce for the payment of any alimony to the wife, it 
was to be presumed that the court decided adversely to 
her claim in that respect, and the court had no power on a 
subsequent application showing changed circumstances to 
award alimony. 

In Chamberlain v. Chamberlain (63 Hun^ 96), the 
plaintiff, who was the wife, did not pray for an allowance 
of alimony in her complaint, and the decree, which was 
granted in her favor, did not contain any provision as to 
alimony, nor a provision that she might subsequently apply 
at the foot of the judgment for an allowance, and the cimrt 
held, as the law then stood, (prior to the amendment of 
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1895), that there was no power vested in the court to grant 
the order modifying the decree by inserting therein an 
allowance for alimony. 

In Tonjes v, Tonjes, (14 App, Div. 542), a decree in an 
action for a separation which was entered prior to the 
amendment of 1895, contained a provision that the plaintiff 
was at liberty to move for an increase of the allowance of 
alimony awarded, upon the death of the plaintiff's mother, 
or upon the occurrence of a change in the pecuniary cir- 
cumstances of the defendant, and it was held that the court 
had power to make such a decree, and that it was not nec- 
essary to determine whether or not the amendment of 1895 
was retroactive, as the court had power to change the pro- 
visions of such a decree by increasing the amount of the 
allowance for alimony. Tlie court also declares in that 
case that the decision in Wells i\ Wells, (10 St. R.y 248), is 
erroneous in so far as it held that the same rule was ap- 
plicable to actions for separation and those for an absolute 
divorce as to alimony, and that the power of the court to 
modify a decree in that respect was the same in both cases. 

In the case of Palmer v. Palmer. iV. Y, Law J.^ March 12, 
1898, the Appellate Division, First Dept. held that n decree 
entered before the amendment took effect could not be 
amended by decreasing the amount awarded as alimony. 

The case of Walker v. Walker {ante^ p. 4), settles the 
law that the amendments of 1895 are not retroactive. As 
to section 1771, it is to be observed, that the court is 
directed to give ** either in the final judgment or by one or 
more orders, made from time to time before final judgment, 
such directions as justice requires, between the parties, for 
the custody, care, education and maintenance of any other 
children of the marriage, and where the action is brought 
by the wife for the support of the plaintiff." And the sec- 
tion further provides that the court may, by order, upon 
the application by either party to the action, at any time 
after final judgment, annul, vary or modify such directions. 
From these provisions it would seem to follow that, so far 
as any statutory provision is concerned, there is no power 
in the court to make an order after final judgment for an 
allowance to the wife or for the support and maintenance 
to the children, unless there is a direction of some sort 
touching these subjects in the final decree. 

Where the complaint in an action for separation does 
not contain a demand for alimony, and the defendant 
makes default, the court may, nevertheless, allow alimony 
to the plaintiff in the final decree, Hecht v, Hecht (14 Misc, 
597), and the court adds, at page 598 : ** the demand for 
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alimony, however, is not an essential part of the cause of 
action ... it is a mere incident of the judgment. It need 
not be fixed when the judgment dissolving the marriage is 
entered, providing the right to have it subsequently de- 
termined is reserved in the judgment. The plaintiff may 
omit from the complaint all reference to alimony, and not 
thereby prejudice her right to claim it if she succeeds in 
the action, providing she asserts her demand for it before 
the entry of judgment." See also Galusha v, Galusha, 138 
iV. Y. 272 ; Forrest z/. Forrest, 25 JV, Y, 501 ; Cooledge v. 
Cooled ge, i Bard, Ch. 77; Park z/. Park, 80 N. Y. 156; 
aff'g 1 8 Hun, 466. 

But see Allen v. Farmers* Loan & Trust Co., 18 App. 
Dm 27. 

In Rich V, Rich (88 Hun, 566), plaintiff had secured a 
divorce in a foreign State from her husband, and the court 
awarded to her the custody of their infant child, but made 
no allowance in the decree for the support and mainten- 
ance either of the child or of the wife. She brought an 
action in this State to recover alimony, and it was held that 
she was concluded by the decree in the foreign State, and 
inasmuch as no allowance was made to her, it was to be 
deemed that upon this question the court had decided 
against her, and that she was not entitled to such allow- 
ance. The court cites Kamp if. Kamp (59 N. Y. 212), as 
authority for the decision there made. 

In Gould V. Gould (18 Misc, 334; s. c, 42 Supp, 147), 
a wife secured an absolute divorce from her husband and 
executed a general release to him of all claims for alimony 
and for the support of the child while in the custody of the 
wife, and it was held that this release was a bar to her 
motion for an order to amend the decree requiring the hus- 
band to provide for her support and that of the child. The 
court also held in that case that, as there was no provision 
in the final decree as to alimony and an allowance for the 
support of the child, the court had no power to amend 
it by inserting such a provision under section 1759 as 
amended in 1895, and the court says at page 335 : ** The 
relief asked for is sought to be justified by the amendment 
in 1895 to section 1771 of the Code of Civil Procedure. 
This amendment, however, only authorised the court to 
annul, vary or modify a direction in a final judgment. The 
Code, as it existed at the time this judgment was amended, 
authorized, in section 1759, a provision requiring the de- 
fendant, where the action was brought by the wife, to pro- 
vide suitably for the education and maintenance of the 
children of the marriage, and for the support of the plain- 
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tiff. But no such provision is contained in this judgment, 
and therefore there is no direction in the judgment which 
can be annulled, varied or modified, as provided by section 
1 77 1 as it now stands." 

In Wetmore v. Wetmore (149 JV, Y. 520), it was held 
that the wife could maintain an action to subject the in- 
come from a trust fund payable to her husband, to be paid 
to her, where there was an existing decree in her favor 
which contained an award of alimony which the husband 
had failed to pay, but that the judgment should contain a 
provision that the husband could subsequently apply to 
have it modified if his circumstances should change. 

A wife cannot enforce an order in her favor, in an ac- 
tion for divorce, for alimony against a trust fund held for 
the benefit of her husband, by an equitable action, until 
she has exhausted all legal remedies. Halstead v. Hal- 
stead, 21 Ap/f, Div, 466 ; s. c, 47 Supp, 649. 

In Hodecker v, Hodecker (20 Misc, 641), it was held 
that allegations in a complaint, in an action for limited 
divorce, brought by the wife, to the effect that the defend- 
ant, by fraud and deceit, had induced her to release her 
right of dower in the defendant's property, and asking for 
an injunction restraining the defendant from disposing of 
his property, do not make the complaint demurrable, as 
uniting two causes of action not allowed by the Code of 
Civil Procedure, as the q^uestions raised by such complaint 
are important in determining the amount of alimony to be 
paid to the wife. 



DE BAUN V. MOORE. 

Supreme Courts Second Department^ Appellate Division; 

November y 1897. 

Party wall ; windows ; right to close.] Where premises were con- 
veyed to two grantees by a common grantor, and there was a 
party wall between the premises only a part of which was used 
by the second grantee, — //e/d, that such second grantee could 
not maintain an action to compel the first grantee to close 
windows in the part of the wall not used by the plaintiff, al- 
though the plaintiff might close them himself in his half of the 
wall if he should choose so to do.* 

* The English doctrine that a right to the unobstructed passage 
of light and air over adjacent premises of another owner may be 
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Appeal by the plaintiff from a judgment of the Su- 
preme Court in favor of the defendant, entered upon the 
decision of the court rendered after a trial at the Kings 
County special term dismissing the complaint upon the 
merits. 

gained by continuous enjoyment of such a privilege for the period 
of prescription, usually twenty years, has been generally rejected 
in this country. This is known as the doctrine of ancient lights. 
But such a right may be gained by express grant. Chasers Blacks 
^ione, p. 232, note. 

The doctrine of ancient lights has been rejected in this State. 
Parker v. Foote. 19 Wend, 315 ; Palmer v. Wetmore, 2 5a«<//". 316; 
Myers 1^. Gemmel, 10 Bard, 537. 

An easement for light and air, however, can be created by deed, 
but a mere license cannot ripen into a grant by prescription. 
Sweeney v, St, John, 28 Hun, 634. 

Where an owner conveys one tenement, and subsequently con- 
veys an adjoining vacant lot to another grantee, the first grantee has 
no easement for light and air from the premises conveyed to the 
second grantee. Shipman v. Beers, 2 Abb. N, C, 435. 

In Rector, etc., of Christ P. E. Church v. Mack (93 N, Y,, 488), 
the plaintiff owned a vacant lot next to the church property upon 
which there was a mortgage. The church conveyed the property 
to one Mack, with a reservation in the deed that the lights of the 
church should not be obstructed by any building or edifice to be 
constructed on the lot so conveyed, and the grantee assumed the 
outstanding mortgage on the lot. Subsequently Mack conveyed 
the property to his wife, subject to the mortgage only, the payment 
thereof not being assumed by the grantee. This mortgage was 
subsequently foreclosed, and Mrs. Mack bought in the property at 
the foreclosure sale. It was held that the mortgage having been 
given prior to the conveyance in which the reservation of light was 
made, the purchaser under the foreclosure sale took the property 
free from that reservation, and the church could not maintain an 
action to restrain the purchaser from obstructing the lights of the 
church property. The court said in that case that the plaintiff 
could have protected its easement by offering to bid the full amount 
of the mortgage debt and costs upon the sale subject to the servi- 
tude, and it should have asked that the sale be so made. 

Where a demise to a tenant includes the " appurtenances/' this 
covers the easement of light and air from an adjoining vacant lot 
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This is an action by Alonzo E. DeBaun brought to 
restrain the defendant Stuart H. Moore, from maintaining 
openings or windows in a party wall, and to compel him 
to close the openings wherein the windows are by filling 
in the space with solid brick masonry so that the wall shall 
be made a dead wall. The wall furnishes support for the 
structures of the parties, erected upon their respective 
lands, for a distance of forty-eight feet. The remaining 
distance of thirty-seven feet the plaintiff puts to no use» 
as his building does not cover the whole of his lot, but 
leaves a space between the wall of his house and the party 
wall. The party wall for this distance supports the de- 
fendant's house alone, and in it he maintains eighteen ^ 
openings for windows, which overlook the plaintiff's 
premises. It is these openings which the plaintiff de- 
mands shall be closed, and to accomplish this purpose 
asks the judgment of this court directing that it be done. 

The parties hereto acquired the land from a common 
grantor, one Johnson, who owned the whole property in 
1893. On August first of that year Johnson conveyed 
to the plaintiff the land now owned by him. In this deed 
there was inserted a reservation authorizing the mainten- 
ance of the windows in question, as they are now main- 
tained, for purposes of light and air. But this reservation 
¥^s erased from the deed by drawing lines through the 
language creating it, and the deed was delivered without 
any reservation whatever. Johnson conveyed the adjoin- 

oryard owned by the landlord; and the landlord may not cut off 
this light and air by building upon the lot during the term. Doyle 
V. Lord, 64 N. y. 432 ; rev'g 7/. <S* 5. 421 ; S. C, 48 I/ow, Pr. 142. 

The owner of an easement for light and air may lose his right by 
allowing the erection of a building which cuts it off, without objec- 
tion. Lattimer v. Livermore, 72 A^. K 174. 

In Foster v. City of Buffalo (64 How, Pr. 127 ; afif'd without 
opinion, 1 16 -AT. Y, 656), the plaintifiF bought a house which was next 
to and bounded by a public park, and it was held that he was enti- 
tled to an injunction restraining the city from erecthig a building 
next to his house which would cut off his'light and air. 
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ing premises to one Gill in 1894, and by mesne convey- 
ances the title became vested in the defendant in 1895 
The court below dismissed the complaint. 

Heldy no error. It may be conceded that there was no- 
reservation of right in Johnson to maintain the openings re- 
served in the deed to the plaintiff, that he possessed no 
such right by any conveyance, and that none of his 
grantees acquired any other or greater right than he pos- 
sessed in respect thereto. It does appear, however, that 
when the wall was erected the windows were placed 
therein, and when the plaintiff took his deed he had no- 
tice of their existence. The reservation, which was 
stricken out, sought to retain the right to maintain 
the openings for light and air, and for this purpose the 
reservation was desired. Because the reservation was 
stricken out, and none remains which gives the right to 
have the openings remain, it does not follow that thereby 
a duty was imposed upon the defendant to wall up the 
openings and make the wall a solid wall. It is probably 
correct that the description, fixing the boundary line as 
running through the center of the wall, constituted this 
wall a party wall. The mutual obligation then resting 
upon the parties was to have the same remain a party 
wall, and neither could rightly do upon his own land any- 
thing which would weaken the wall and deprive the other 
party of the use of the wall to which he was entitled. 
Partridge v. Gilbert, 15 N. K601. This rule is applied to 
a case where both make use of the party wall for the sup- 
port of their respective buildings. The easement, how- 
ever, ceases when the state of things which called it into 
existence ceases. So, also, it would seem to follow that 
the erection of the wall in a particular manner will be 
deemed to be acquiesced in so long as it answers the pur- 
poses of its erection, subject to the right existing in either 
party to make such use of the wall as its character con- 
templated, whenever necessity or desire prompted. This 
of course, is to be regarded as the rule in the absence of 
Vol. v.— z 
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an agreement to the contrary, as was the case in Cutting 
z^. Stokes, 72 Hun, 376; s. c, 55 St. R. 184; 25 Supp. 

365. 

But we are unable to find any authority and none is 

cited, where a duty rests upon one owner of a party wall, 
constructed in a particular manner, to make change in 
such wall, either by closing openings therein or otherwise, 
when such act is not demanded or required by the other 
party for any purpose of use of the wall. The usual rule 
is that the party takes the wall as he finds it, subject to 
be qualified, it may well be, by the necessity which a 
beneficial use requires. Heartt v. Krugcr, 121 N. Y. 386; 
31 5/. R. 521. 

In the present case the windows were in the wall 
when the plaintiff purchased. There was no reservation 
that they should continue to remain, and their existence 
was undoubtedly subject to the right of the plaintiff to 
use the wall to support any building which he was author- 
ized to erect upon his land, and if such windows or open- 
ings weakened the wall so that a safe support could not 
be had for his building, equity would interfere to the ex- 
tent of securing him such right. The plaintiff has the 
undoubted right to have his side of the party wall a solid 
wall, if he choses, and brick up the openings therein. But 
we can find no ground upon which equity can compel the 
defendant to close the openings under present conditions. 

Opinion by Hatch, J. All concurred. 

Judgment affirmed, with costs. 

Ru/us W. Peckhatrty Jr., for the plaintiff, appellant. 

Josiah 71 Marean, for the defendant, respondent. 
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LERTORA V. REIMANN. 

N. Y. City Court, Special Term ; February , 1898. 

Supplementary proceedings ; contempt ; after acquired property ; 
rents from sud^tenants.] Where a judgment debtor who held 
a lease of certain property* part of which he had sub-let to 
other tenants, while under an injunction order in supplemen- 
tary proceedings collected rents from these sub-tenants, and 
disposed of them, — Neld, that he was guilty of a contempt of 
court.* 

Motion by Andrea Lertora, a judgment creditor, to 
punish Jacob Reimann, his judgment debtor, for contempt 
of court in disposing of rents received by the judgment 
<lebtor from sub-tenants under a lease which he held, which 
became due and were paid to the debtor after the service 
of the order in supplementary proceedings. 

ffeld, that the motion should be granted. It seems 
clear that the judgment debtor overlooked the fact that a 
lease is property as well as an obligation. In defiance of 
the terms of the injunction he has now impaired the value 
of that property by taking and using sub-rentals thereof. 

♦ See Stevens v. Dewey, (4 N. V, Ann, Cas. 40,) and cases there 
cited in foot notes. 

For a discussion of what property may be taken in supplemen- 
tary proceedings, see Note on Procedure where Property is Dis- 
-closed in Supplementary Proceedings, i N. K. Ann. Cos., 152. 
And see, also, Weiss z/. Ashman, /e/. 314 ; People ex re/. Goetchius v, 
McGoldrick, Id. 401 ; Stephens v, Perrine, Id. 81 ; Matter of Crane, 
Jd, 148 ; Jackson v. Murray, post p. 78. 

For form of order punishing a judgment debtor for contempt* 
see Blake v. Bolte, i N. Y. Ann. Cas. 7^, 

See Note on Limitation of Supplementary Proceedings, i N. 
y. Ann. Cas. 24 ; following Importers' & Traders' National Bank v^ 
j^uackenbush, Id^ 20. 
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It makes no difference that such sub-rentals accrued sub* 
sequent to the commencement of this proceeding ; be- 
cause the property was acquired prior thereto. Stevens v. 
Dewey, i^ App, Div. 312; S. C, 4 N, K Ann, Cos. 40. 
The theory of that decision applies with the same clear- 
ness whether the sub-letting be for a term or from month 
to month. But the judgment debtor contends that part 
of the rent from his sub-tenants was due to his wife (the 
alleged assignee of his business) because of power supplied 
to the tenants in part consideration for the rent reserved ; 
but if we allow her for that, what shall be allowed to the 
judgment debtor for rent of the space in his building^ 
which housed the boilers and machinery that supplied the 
power ? I am not sure that this last consideration does 
not even apply so as to entitle the judgment creditor to 
claim as part of the property impounded by his supple- 
mentary proceedings some part at least of the payments 
for power from the four or five parties occupying portions 
of 17s Prince Street, some $33 in amount as admitted by 
the debtor ; but I have decided not to allow this claim* 
Certainly, however, I shall not deduct from the fine to be 
imposed anything to reimburse Mrs. Reimann for the sup- 
ply of power to Mr. Reimann's sub-tenants, as that is fairly 
her loss, which must be considered as a consequence of the 
confusion to which both were parties. I find that the 
judgment debtor has committed the offense charged and 
that it actually did prejudice the rights of the judgment 
creditor to the amount of at least the sum of $102.59 
which amount, together with the sum of $30, costs of this 
proceeding, I impose as the fine for the contempt. If the 
said aggregate amount of $132.59 be not paid within six 
days after the entry and service of the order hereupon, a 
commitment will then issue and the judgment debtor will 
stand committed until said fine is paid. Upon payment 
of said fine the said amount of $102.59 will be deducted 
from the amount due upon the judgment herein. 
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Opinion by Olcott, J. Motion granted. 
Man & Man, for the plaintiff, and motion. 
Whitfield Terriberry, for the defendant, opposed. 



MATTER OF McLARNEY. 

Court of Appeals ; October, 1897. 

Will ; married woman ; revocation ; re-marriage ?[ Where a mar- 
ried woman executed a will during the life of her first husband, 
and after his death she married again. — Held, that this did not 
revoke the will executed by her while her first husband was 
alive, within the statute (2 R, S. 64, § 44).* 

— . 

♦ In Matter of Kaufman, 131 N, K. 620, the decedent had ex- 
-ccuted a will while she was a widow, and was subsequently re-mar- 
ried, and it was held that such subsequent marriage revoked the 
will thus made. In disposing of that case the court said: '*The 
■decisions of the Surrogate and the General Term were clearly right, 
and we should say nothing here in disposing of this appeal, were it 
not for the statement that there is no authoritative decision by this 
court upon the particular question. We should suppose the case of 
Brown v. Clark (yy N, K 369), was a sufficient authority in point, 
although the testatrix in that case was a woman who had never 
been married at all . . . The unmarried woman referred to by 
the statute must be defined according to that rule of statutory con- 
struction, which requires that the words used in legal enactments 
should be understood and taken in their ordinary and familiar sig- 
nificance. So read, the unmarried woman of the statute is the 
woman who is not in a state of marriage. That the legislature 
could have had any other idea is both inconceivable and unreason- 
able." 

In Brown v. Clark {7j N. Y, 369), an unmarried woman ex- 
ecuted a will, and after her marriage she executed a codicil 
HFhich referred to the former will executed by her, and contained 
the following clause : *' I do hereby republish, reaffirm and adopt 
the aforesaid instrument as my present will in like manner as 
if so executed by me, but modified pursuant to this codicil^ 
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Appeal by James McLarney from a judgment of the 
General Term of the Supreme Court in the first judicial 
department, which affirmed a decree of the Surrogate's 
Court of the city and county of New York admitting the 
will of Mary E. McLarney to probate. 

The decree of the surrogate admitting the will of the 
deceased to probate is questioned upon one ground only^ 
and that is, that the will was revoked prior to the death 
of the testatrix. The will was made July 23, 1884, and 
the deceased was then a married woman, the wife of one 
Brophy, who died January 29, 1889. On February 5, 1894^ 
the testatrix, being then a widow, married the contestant^ 
James E. McLarney, and she died April 19, following the 

which in connection with and amendments of my said will, I now 
publish and declare together as constituting my last will and tes- 
tament." The attention of the witnesses to this codicil were also 
called to the original will, which was exhibited to them, and the 
testatrix at the time declared the instrument to be a codicil to her 
last Will and testament and a reaffirmation of the latter, and it was 
held that the re-execution of the codicil was a republication of the 
will, and that it was valid under the statute. 

In Matter of Burton (4 Misc, 512), a married woman executed a. 
will, and subsequently secured a dissolution of the marriage by an 
action for an absolute divorce against her husband. She then mar- 
ried again, and it was held that this second marriage did not revoke 
the will which she had made while she was still the wife of her first, 
husband. 

The common law rule was that the marriage of a woman re- 
voked the will formerly made by her, without regard to whether she 
was married at the time she made the will or ^2AZ. femme sole. See 
cases cited in Brown v, Clark, 'J^ N, V. 369, at page 373. 

" It has been held that without an express revocation, if a man 
who has made a will, afterwards marries and has a child, this is a 
presumptive or implied revocation of his former will which he made 
in his state of celibacy." Chase's Blackstone, p. 602. It is also- 
there said in a note that this is the general rule in the United 
States ; and further that the present English rule is that marriage 
alone in all cases revokes a will, except in certain cases where the 
will is made only in the exercise of a power of appointment. 



NEW YORK ANNOTATED CASES. 28 

Matter of McLarncy. 

marriage. There was no issue of either marriage. When 
the will in question was made, the deceased was a mar- 
ried woman living with her husband, and the contention 
is that as she subsequently became a widow and remarried, 
her last marriage operated to revoke the will previously 
made^ 

HM, untenable. That the deceased made a valid will 
in writing is not disputed, and in order to show a revoca- 
tion the burden was upon the contestant to bring the case 
within some provision of the statute which defines the 
cases in which written wills are deemed to be revoked. 
The statute provides that '' a will executed by an unmar- 
ried woman shall be deemed revoked by her subsequent 
marriage.*' 2 R, S. 64, § 44. The deceased was not an un- 
married woman when she made the will. She was a mar- 
ried woman who subsequently became a widow and re- 
married. The case is not, therefore, within the rule or the 
reason of the rule that the will of an unmarried female is 
revoked by her subsequent marriage. The statute on this 
subject is simply declaratory of the common law. The 
marriage, as a general rule, vested the husband with the 
title to the property of the wife and she lost her capacity 
to dispose of it by will or otherwise. Since a testamen- 
tary instrument from its very nature can operate only 
after death and is subject to change during life, it was 
wholly inconsistent with the relations of husband and wife 
as they existed at common law when made by the wife 
before marriage. An instrument which disposed of her 
property after death, and which she was incapable of 
changing or revoking during coverture, could not legally 
exist under the rules of law that governed the marriage 
relations. It was supposed to be destructive of that com- 
plete unity of husband and wife which was the theory of 
the common law, and, therefore, upon her marriage it was 
deemed to be completely revoked. The reason of the rule 
was very clearly stated by Lord Chancellor Thurlow in 
Hodsden v. Loyd (2 Bro. Ch, 534), as follows : " It is con- 
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trary to the nature of the instrument which must be am* 
bulatory during the life of the testatrix, and as by the 
marriage she disables herself from making any other will, 
this instrument ceases to be of that sort, and must be 
void." This rule was incorporated in our statute law (2 
R, S. 64, § 44), at a time when a married woman was in- 
capable of making a will, and, of course, it was not in> 
tended to have any application whatever to testamentary 
instruments made during coverture. Since the disat>f lities 
of married women to dispose of property by will have 
been removed in this State by legislation the reason of 
the rule no longer exists though it remains a part of the 
statute law. Brown v. Clark, yj N. Y. 369. 

The courts of this State when dealing with the subject 
of wills and their revocation have always adhered closely 
to the terms of the statute. Cotheal v. Cotheal, 40 N, K 
405 ; Matfer of Kaufman, 131 N. Y. 620; S. C, 43 Sf. R, 
282 ; aflf'g 61 Hun, 331 ; S. C, 40 St.R, 550; 16 Supp. 113. 

The learned counsel for the contestants admits that he 
cannot succeed in this appeal unless the language of the 
act of 1849 removing the disabilities of married women 
sustains his contentions. By that statute a married 
woman is enabled " to convey and devise real and personal 
estate ... in the same manner and with like effect 
as if she were unmarried." The argument is that since 
the will of a married woman is to be made in the same 
manner and with like effect as if she were unmarried, the 
instrument must carry with it all the incidents and quali- 
ties that pertain to the will of a femrne sole, including the 
possibility of revocation by a subsequent marriage. 

This, we think, would be straining the words of the 
statute, to engraft upon it an ancient rule of revocation 
that never had any application to the class of wills therein 
mentioned. The purpose of the act was to enable a mar- 
ried woman to make a will, and it had no reference to 
methods of revocation. A will has no effect whatever 
until death, and the words '' like effect " relate to the in- 
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strument after it becomes effective by death. The mean- 
ing of the words is that when the will of a married woman 
becomes operative by her death it shall have the same ef* 
feet, that is, the same disposing power and legal operation, 
as an instrument for the transfer of the title to property, 
that it would had she never been married. Nothing was 
said or implied with respect to revocation. That subject 
was left to the general rules of law applicable to all wills. 
If the legislature intended that her will should be deemed 
revoked in case of a second marriage, it would, no doubt, 
have said so. In the absence of some positive law such a 
result cannot be engrafted upon a statute, the primary 
purpose of which was to remove the common-law disabili* 
ties of marriage. 

Opinion by O'BRIEN, J. All concur, except Gray, J., 
absent, and Haight, J., dissenting. 

Judgment affirmed. 

James P. Campbell and Joseph H. Fargis^ for the ap* 
X>ellant. 

Abel Crook^ for the executor, respondent. 
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MADDEN V. ARNOLD. 

Supreme Court ^ Third Department , Appellate Division ; 

November, 1897. 

Jurisdiction; cause of action arising^ in territory ceded to the 
United States S\ The provision of the U. S. Constitution (Art. 
I , § 8. subd. 17) that Congress shall have power " to exercise ex- 
clusive legislation in all cases whatsoever . . . over all places 
purchased by the consent of the legislature of the State in which 
the same shall be, for the erection of forts, magazines, arse- 
nals, dockyards, and other needful buildings," (in the absence 
of legislation by Congress providing for civil actions), does not 
deprive the courts of this State of jurisdiction of an action by a 
resident thereof, for injuries caused by a vicious dog on such 
territory in this State.* 

♦ See Note on Jurisdiction of Non-Residents, 4 A^. Y.Ann, Cas, 
243. The cases there cited hold, (i) that the courts of this State 
have jurisdiction of an action on a contract, although it was made 
without the State and all the parties thereto are non-residents ; (2), 
that where one of the parties is a resident of the State, they also 
have jurisdiction in an action founded upon a tort committed with- 
out the State, even though the other party is a non-resident, and (3)» 
in an action founded upon a tort committed without the State 
where all the parties are non-residents, the court may, in its discre- 
tion, exercise jurisdiction. 

It will be seen from aa examination of the case in the text, and 
the authorities there cited, that where exclusive jurisdiction 
has been ceded to the United States over territory within this State, 
the courts, for all practical purposes, consider it a foreign State or 
territory within the State, and, while it is conceded that Congress 
has power, under the Constitution, to exercise exclusive jurisdic- 
tion over such territory, and to make laws, not only providing for 
criminal proceedings, but for civil actions as well, where Con- 
gress has not exercised this power, and left the civil remedies en- 
tirely unprovided for, the same rules apply as to jurisdiction 
that would be applicable to causes of action arising within any 
other foreign jurisdiction. It follows from this that the doctrines 
announced above, as found in the note there referred to, are ap- 
plicable, generally, to causes of action arising in such ceded ter« 
ritory. 
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Appeal by the plaintiff, from a judgment of the 
Supreme Court, Albany County, in favor of the defend- 
ant, entered upon a nonsuit granted by the court at the 
close of the testimony, on the ground jhat the Supreme 
Court of the State of New York had no jurisdiction of 
the action. 

The plaintiff, Joseph Madden, an infant, and resident 
of the county of Albany, sought to recover damages 
against the defendant, Isaac Arnold, for injuries inflicted 
by a vicious dog on land purchased by the United States 
in 1828, and over which the Legislature of the State of 
New York had ceded jurisdiction by chapter 332 of the 
Laws of 1830, for the purpose of erecting and maintaining 
thereon an arsenal, magazine, dock yards and other neces* 
sary buildings, reserving to the State concurrent jurisdic- 
tion with the United States, so far as that civil process in 
all cases, and such criminal process as may be issued 
under authority of the State of New York against any 
person or persons charged with crimes committed without 
the said tract, may be executed therein. Since said ces- 
sion, the United States has used said premises for the 
purpose of an arsenal, and the defendant, at the time in 
question, was the commanding officer thereof. It was con- 
ceded by the defendant on the trial that the plaintiff had 
made out a prima facie case to go to the jury, if the 
court had jurisdiction of the action. But the defendant 
urged that the Supreme Court of this State had no juris- 
diction of an action to recover damages for an injury sus- 
tained within the precincts of the arsenal, the land having 
been purchased by the United States, and jurisdiction 
over it ceded by the State of New York, under the pro- 
visions of article 'I, section 8, subd. 17 of the National 
Constitution, which provides that Congress shall have 
power ** to exercise exclusive legislation in all cases what- 
soever . . . over all places purchased by the consent 
of the Legislature of the State in which the same shall be^ 
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for the erection of forts, magazines, arsenals, dock yards, 
and other needful buildings." The court below sustained 
this contention and directed a judgment of a nonsuit. 

Held^ error. Unless the plaintiff can maintain this 
action, it is clear that he has no remedy for the injury it 
is conceded he has sustained. While Congress has by law 
provided for the punishment of crimes committed within 
any fort, arsenal, dock yard, magazine or other place 
under the exclusive jurisdiction of the United States (U. 
S. R. S. §§ 5339, 5390» ^^ ^^^ made no provisions by 
which one sustaining damages in any arsenal and place 
within its exclusive jurisdiction can recover in a civil ac- 
tion against another residing in the same State. An ex- 
amination of the provisions of the Revised Statutes of 
the United States shows that neither the Circuit nor 
District Courts of the United States have jurisdiction of 
such an action. U. S. R. S. §§ 563, 571, 629, 657. 

Hence, under the ruling of the lower court, the plain- 
tiff having sustained an injury at the hands of the defend- 
ant for which he should be entitled to recover damages, 
cannot maintain an action therefor in the courts of this 
State or those of the United States. He is without rem- 
edy. It is not claimed that Congress has by any legisla- 
tion deprived the courts of this State of jurisdiction to 
afford relief for injuries suffered in the ceded district, or 
made any legislation affecting such district, except for 
the punishment of crimes committed therein. It may be 
conceded that Congress has the power to provide by stat- 
ute for the enforcement of civil rights in such ceded ter- 
ritory, and for the recovery of damages for injuries sus- 
tained therein, in civil actions, before such courts as it 
might designate. The question for our consideration is 
whether, in the absence of such legislation, for an injury 
to a citizen, such as the plaintiff sustained, committed 
within this State in territory thus ceded to the United 
States, our courts are deprived of jurisdiction. 

The place where the plaintiff was injured was acquired 
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by the United States by purchase for the purpose of an 
arsenal, and ever since has been used as such, and the 
State of New York ceded exclusive jurisdiction over said 
territory to the United States. Hence, under the provi- 
sions of the national constitution, congress has power to 
exercise exclusive legislation therein in all cases whatso- 
ever. Yet, although the injury to recover damages for 
which the plaintiff brought this action was sustained on 
land over which the national government had exclusive 
jurisdiction, it had no more exclusive jurisdiction over 
such territory than the respective legislatures of the 
neighboring States of Massachusetts, Pennsylvania or 
Ohio have over their respective territories. Had the in- 
jury of which the plaintiff complains occurred within the 
limits of either of said States, an action could have been 
maintained in the Supreme Court of this State to recover 
damages therefor (Newman v, Goddard, 3 Hun, 70 ; Tup- 
per V, Morin, 12 Supp, 310; De Witt zk Buchanan, 54 
Barb. 31 ; Mussina z/. Belden, 6 Abb. Pr, 165 ; Latourette 
z/. Clarke, 45 Barb, 327; Smith v. Bull, 17 Wend. 323; 
Glen tf. Hodges, 9 Johns. 67 ; Gardner v. Thomas, 14 Id. 
134 ; Johnson v. Dalton, i Cow. 543), although it has been 
held that our courts may, in their discretion, refuse to en« 
tertain jurisdiction of an action between citizens of a for- 
eign State for acts committed within their State. Bur- 
dick V. Freeman, 120 N. Y. 420. 

If an action can be maintained in the courts of this 
State by a citizen thereof for a personal injury suffered in 
another State or country, we can see no good reason why 
such action cannot be maintained when the injury was 
committed in this State, on land purchased by and ceded 
to the United States. The effect of such cession and pur- 
chase is merely to create, so to speak, within our territory, 
a foreign State or territory. If we assume that the place 
where the plaintiff was injured, being within the exclusive 
jurisdiction of the United States, was in fact like a foreign 
territory, not within any jurisdiction of the State of New 
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York, under the authorities above cited it would seem 
that the plaintiff might maintain an action for a personal 
injury sustained in such place. Wilson v. Mackenzie, 7 
Hill, 95 ; Armstrong v. Foote, 1 1 Abb, Pr. 384 ; Delamater 
V. Folz, 50 Hun, 528 ; Lotterle v. Murphy, 67 Hun, 76. 

The action of Barrett v. Palmer (135 N. Y, 336; Pal- 
mer V, Barrett, 162 U. S, 399) was brought to recover for 
a trespass committed in a portion of the Brooklyn Navy 
Yard, over which jurisdiction had been ceded to the United 
States by the State of New York. In the United States 
court the judgment obtained in the court below was af- 
firmed on the ground that the provisions of section 8, 
article i of the national constitution did not apply to the 
territory in question, as it did not appear that the consent 
of the State was given at the time that the purchase of 
the land was made by the national government, and, 
hence, the condition in the act of cession by the State, 
that the United States might retain jurisdiction as long 
as the premises should be used for the purpose for which 
such jurisdiction was ceded, was valid ; and that as, at the 
time of the trespass complained of, the premises were 
leased to the city by the government officers and not used 
for the purpose of a navy yard, under the act of cession 
the United States had no exclusive jurisdiction, and, hence, 
that the action was properly brought in the State courts. 
The affirmance of the judgment in the Court of Appeals 
was placed on a different ground not considered in the 
United States court. Its decision assumed that jurisdic- 
tion over that part of the Brooklyn Navy Yard where the 
trespass was committed was vested in the United States 
by the act of cession, and was not based on the fact that 
such territory had ceased to be used for governmental pur- 
poses. 

As we understand the decision of the Court of Appeals 
in the case cited, it was based on the assumption that 
the general government had political jurisdiction over the 
lands on which the trespass was committed, but as con* 
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gress had not legislated touching the administration of 
justice in civil cases arising therein, the law of the State 
for the protection of private rights through its courts re- 
mained unchanged. 

We have been referred to the cases of Fort Leaven- 
worth R. R. Co. V. Lowe and Chicago & Pacific Railway 
Co. V. McGlinn (114 U. 5. 525, 542). In the first case the 
facts were as follows : The United States owned the 
lands on which the Fort Leavenworth military reservation 
was situated at the time Kansas was admitted as a State. 
In the year 1875 that State ceded to the United States 
exclusive jurisdiction over such land, ''saving, however, to 
the said State the right to serve civil or criminal process 
within said reservation in suits or prosecutions for or on 
account of rights acquired, obligations incurred or crimes 
committed in said State, but outside of said cession and 
reservation ; and saving, further, to said State the right to 
tax railroad, bridge and other corporations, their fran- 
chises and property on said reservation." It was held 
that the provisions of article i, section 8, of the national 
constitution did not apply to the land in question, be- 
cause it was purchased by the United States prior to the 
admission of Kansas into the Union, and without the con- 
sent of the State, and being thus purchased, the clause in 
the act reserving to the State a right to tax certain cor- 
porations therein mentioned was valid, the provisions of 
the national constitution not applying ; and hence the 
tax imposed by the State on the plaintiff in error was 
authorized. But it was also held in that case that the 
State may cede to the United States exclusive jurisdic- 
tion over a tract of land within its limits in a manner not 
provided for in the constitution of the United States. In 
the case of such a cession, however, the State may pre- 
scribe the conditions, if not inconsistent to the effectual 
use of the property for the purposes intended. 

In Chicago & Pacific Railway Co. v. McGlinn the action 
was brought in a State court of Kansas by the defendant 
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in error to recover the value of a cow killed by the cars of 
the plaintiff in error within the said Fort Leavenworth 
military reservation. The defendant in error obtained 
judgment, which was affirmed by the supreme court of the 
United States. 

By the act of cession of the State of Kansas, exclusive 
jurisdiction was conferred on the United States over the 
land embraced in Fort Leavenworth military reservation^ 
with a reservation merely of a right of taxation of certain 
corporations, and the right to serve civil and criminal pro- 
cess within said reservation. Hence, as far as the right of 
the defendant in error to maintain the action was con- 
cerned, the jurisdiction of the United States was as ex- 
clusive as is its jurisdiction over the territory occupied by 
the arsenal at West Troy. And see Benson v. United 
States, 146 U, 5. 325. 

We have examined the authorities cited by the learned 
counsel for the respondent, and are of opinion that they 
do not compel us to reach any other conclusion than that 
above arrived at. The cases of United States v. Cornell 
(2 Mason, 60) ; United States v, Travers (2 Wheel. Cr. C 
490), and Commonwealth v. Clary (8 Mass, 72) were crim- 
inal proceedings. As we have seen, congress has legis- 
lated as to crimes committed in its forts, arsenals and ter- 
ritory. It has by law prescribed the punishment for 
crimes committed therein, and the courts before which 
criminals shall be tried. Congress having thus established 
a criminal code for its forts, arsenals and territory, the 
criminal laws of the State in which such territory isf situ- 
ate cease to operate therein. 

The cases of Sinks v, Reese (19 Ohio St. 306) and Opin- 
ion of Judges (i MeU. 580) hold that one residing in a 
fort or arsenal of the United States over which the State 
has ceded exclusive jurisdiction, was not to be deemed a 
citizen or resident of the State, so as to be entitled to the 
benefit of its common schools, or to exercise the right of 
elective franchise therein ; that he is to be regarded as a 
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resident of another State or country. But if the land thus 
ceded to the national government within a State is re- 
garded as territory outside of the State, as we have seen^ 
that fact does not prevent the maintaining of an action 
for a personal injury sustained therein in the courts of 
such State. If the premises occupied by the arsenal at 
West Troy are regarded as a foreign territory, yet for an 
injury sustained therein an action can be maintained in 
our courts, as if such cause of action had arisen in Penn- 
sylvania or Ohio. 

The case of Mitchell v, Tibbetts (17 Pick. 298), cited by 
the learned counsel for the respondent, decides that the 
Charleston navy yard was not to be deemed within the 
State of Massachusetts under the provisions of an act re* 
quiring vessels employed in transporting stone within the 
Commonwealth to be weighed and marked. In United 
States V, Ames (i Wood. &r M. 76), also cited by the de- 
fendant, it was held that territory over which exclusive 
jurisdiction had been ceded to the United States by a 
State is subject to the laws of congress, and not to those 
of a State when conflicting in any degree with what has 
been required or provided by the general government ; 
that State laws must yield to those of congress, if any are 
so made. We are unable to see that this authority con- 
flicts with the views above expressed. 

Opinion by Putnam, J. All concurred. 

Judgment reversed and a new trial granted, costs to 
abide the event. 

P. C, Dugatiy for the plaintiff, appellant. 

E. Cauntrymany for the defendant, respondent. 
Vol. v.— 3 
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MUELLER V. WILLIAM F. WALL ROPE CO. 

Supreme Court, First Department, Special Term; 

July, 1897. 

Attachment; motion to vacate ; action by ass^nee of foreign corpora^ 
tionj] In an action by the assignee of a claim of a forei|i^ cor- 
poration, under a contract of sale made in this State, an attach- 
ment obtained by the plaintiff should be vacated, where it does 
not appear that the assignor corporation had complied with L. 
1892, c. 687, {15, requiring such corporations to procure a cer- 
tificate from the Secretary of State before doing business in this 
State.* 

Motion by the defendant to vacate a warrant of attach- 
ment, made on the original papers. 

Action by John Mueller, as assignee of a claim of the 
Standard Rope and Twine Company, a New Jersey corpora- 
tion, against the defendant, for goods sold and delivered. 

The contract on which the claim arose was made in 
the State of New York, and there is no allegation that the 
plaintiff's assignor had complied with section 1 5 of chap- 
ter 687 of the Laws of 1892, which provides as follows : 
^'Section 1$. No foreign corporation, other than a 
moneyed corporation, shall do business in this State with- 
out having first procured from the Secretary of State a 
certificate that it has complied with all the requirements 
of law to authorize it to do business in this State, and that 
the business of the corporation to be carried on in this 
State is such as may lawfully be carried on by a corpora- 
tion incorporated under the laws of this State for such or 
similar purpose, or if more than one kind of business by 
two or more corporations so incorporated for such kinds 
of business respectively. The Secretary of State shall de- 
liver such certificate to every such corporation so comply- 

♦ Sec Herzberg v. Boif sen, post, p. 35, and Note on Conjunctive 
and Disjunctive Recitals in Warrants of Attachment, pOst, p. 41. 
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ing with the requirements of law. No such corporation 
now doing business in this State shall do business herein 
after December 31, 1892, without having procured such 
certificate from the Secretary of State, but any legal con- 
tract previously made by the corporation may be enforced 
and performed within the State subsequent to such date. 
No foreign stock corporation doing business in this State 
without such certificate shall maintain any action in this 
State upon any contract made by it in this State until it 
shall have procured such certificate." 

Heldy that the motion should be granted. Not having 
filed the certificate required by the statute, the plaintiff's 
assignor could not have maintained this action, and as the 
fountain cannot rise higher than its source, it would ap> 
pear that the statute cannot be avoided or evaded by 
making an assignment of the claim. 

Opinion by Lawrence, J. 

Motion granted, with costs. 

Strong & Cadwaladety for the plaintiff. 

Butler y Stilltnan & Hubbard, for the defendant. 



HERZBERG v. BOIESEN. 
N. Y. City Court, Special Term ; September, 1897. 

Attachment ; motion to vacate; recital in warrant ; amendment^ 
A recital in a warrant of attachment that the defendant ''has 
assigned, disposed of or secreted his property/' etc., sufficiently 
states the grounds upon which it was issued,"*" and it seems 
that if it was insufficient the court has power on a motion to va« 
cate the attachment, to allow an amendment of the warrant by 
substituting the word " and " in the place of " or." 

* See Note on Conjunctive and Disjunctive Recitals in Warrants 
of Attachment, /(?j/, p. 41. 

"It is true that in some of these cases (Arnot z'. Wright, 55 
Hun, 561 ; Collins v, Beebe, 27 St, R, 4 ; First National Bank v^ 
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a. TAg same ; assigned claim; statement of cause of action?^ Where 
the assignee of a claim swears that the goods for the value of 
which the action was brought were sold by him personally, as 
agent of his assignor, that all the transactions were conducted by 
him personally, and that the defendant has admitted to him 
numerous times that he owed the bill and had made several 
promises to pay it. — Held, that the affidavit disclosed sufficient 
personal knowledge of the transaction by the assignee to sup- 
port positive statements by him of the facts constituting the 
cause of action.f 

3. The same : assignee of fore^n corporation ; certificate of Secre^ 
tary of State.] Where an attachment is secured by the assignee 
of a claim held by a foreign corporation upon a contract made 
in this State, the papers should show that the assignor corpor- 
ation had secured a certificate from the Secretary of State al- 
lowing it to do business here, as required by L. 1892, c. 687> 

§154 

A motion by the defendant to vacate an attachment 
made on the original papers. 

Action by Joseph A. Herzberg as assignee of a claim 
held by a foreign corporation against Henry A. Boiesen^ 
for goods sold and delivered. 

Motion to vacate warrant of attachment on original 
papers, (i) that the plaintiff has applied for an attach- 
ment upon two grounds, alleging in the alternative 
that the defendant has assigned, disposed of or secreted 
his property, and not relying upon any positive grounds ; 

Bushwick Chemical Works, 25 Id, 830 ; Rothschilds v, Mooney, 36 
Id, 565), it was held that the use of the disjunctive ' or ' instead of 
the copulative ' and ' in an affidavit for an attachment, was a mere 
irregularity, for which the warrant would not be vacated if the affi- 
davit on its face showed sufficient ground for the issuance of an at- 
tachment. But I have found no case holding that such a defect in 
the warrant could be disregarded." Cronin v. Crooks, 76 Hun, 120, 
124; aff*d 143 A'. Y, 352. 

See also Macdonald v, Kiefersdorf, 22 Civ. Pro, R, 105 ; s. c, 
46 St, ^. 176 ; 18 Supp, 763. 

t See Note on Proof of Cause of Action to Sustain Attachment* 
2 A^. K. Ann. Ccu. 359. 

X See Mueller z/. William F. Wall Rope Co., ante, p. 34. 
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{2), upon the ground that there is no positive and legal 
evidence showing that there are no counterclaims existing 
in favor of plaintiff's alleged assignor, and (3) that the 
plaintiff suing as alleged assignee of a foreign corporation 
vras bound to bring himself within the provisions of the 
law of this State authorizing foreign corporations to main- 
tain an action in the State of New York for goods sold in 
the City and County of New York. 

Il^Uy that the motion should be granted on the last 
ground. As to the first ground, the recital in the warrant of 
attachment contains but one class only of the grounds re- 
quired by the Code of Civil Procedure, and is sufficient. 
Smith Perkins Co. v. Wilson, 76 Hun, 565 ; s. c, 58 St. R.; 
28 Supp. 212 ; Sturtz v. Fisher, 15 Misc., 410 ; s. c. 2 N. Y. 
Ann. Cas. 365 ; 72 5/. -^. 252 ; 25 Civ. Pro. R. 202 ; 36 Supp. 
893; Van Alstyne v. Erwine, 11 ^. K 331. The cases 
of Cronin v. Crooks (143 N. Y. 352 ; aff*g 76 Hun, 120 ; s. 
c, 57 St. R. 475 ; 27 Supp. 822), Hale v. Prote (75 Hun, 13 ; 
s. c, 57 St. R. 224 ; 26 Supp. 950), and kindred cases are good 
law, but do not meet this case. And where a warrant of 
attachment is defective, a court has the power under sec- 
tion 723, Code of Civil Procedure, to amend the same by 
substituting the word "and" for the word "or,** for a 
warrant of attachment is not an original process by which 
an action is commenced, but is a mere proceeding in the 
action. Its office is not to give the court jurisdiction, but 
to obtain possession of and hold the debtor's property un- 
til the recovery of judgment, thereby preventing him from 
fraudulently disposing of it. Stone v. Pratt, 90 Hun, 
39-41. But, as I have said, this warrant is not defective 
in that particular. 

As to the second objection, I am of the opinion, after 
a most careful and thorough examination, that the facts 
set forth are sufficient. This plaintiff is the assignee of a 
foreign corporation, organized and existing under the laws 
of the State of Ohio, and among other facts he alleges 
*' that between the i6th day of March, 1897, and the 21st of 
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June, 1897, the said assignor sold and delivered to the 
defendant, at the City of New York, goods, wares and 
merchandise amounting to the sum of $674.55, and during 
said period this plaintiff and defendant resided in the City 
and State of New York. That the said claim and cause 
of action herein were in writing, and for good value, as- 
signed to me, the plaintiff, and I am now the owner and 
holder of said claim against the defendant herein. That 
my source of information and knowledge as to the sale and 
delivery of the said goods, wares and merchandise and as 
to all the facts herein contained, are, that I personally re- 
ceived the order and sold the goods to the defendant 
above named, and that I have been and am now the 
general agent for the Defiance Bicycle Company in the 
City of New York, and that all the dealings and transac- 
tions concerning this claim were personally had with the 
plaintiff, who is the assignee." That the defendant repeat- 
edly acknowledged to him the receipt of the merchandise 
aforementioned and repeatedly promised to pay plaintiff 
for the same. This is sufficient, and clearly comes under 
the rule laid down by Van Brunt, J., in Crowns v. Vail, 51 
Huft, 204; s. c. 21 St. R, 208; 4 Supp, 324. See also 
Minck V. Levey, 17 Misc. 315 : s. c. , 40 Supp. 348; Han- 
son V. Marcus, 8 App. Div., 318 ; s. c, 40 Supp. 951. The 
cases cited by the defendant, and which I have examined 
carefully, do not alter this rule. 

But the serious objection raised, and which I think is 
fatal, is that the plaintiff has failed to comply with section 
15, chapter 687, laws of 1892, which provides as follows: 
" No foreign corporation, other than a moneyed corpora- 
tion, shall do business in this State, without first having 
procured from the secretary of State a certificate that it 
has complied with all the requirements of law to authorize 
it to do business in this State and that the business of the 
corporation to be carried on in this State is such as may 
be lawfully carried on by a corporation incorporated under 
the laws of this State for such or similar purposes, or if 
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more than one kind of business by two or more corpora- 
tions so incorporated for such kind of business respect- 
ively. The secretary of State shall deliver such certifi- 
cate to every such corporation so complying with the 
requirements of the law. No such corporation now doing 
business in this State shall do business herein after Decem- 
ber 31, 1892, without having procured such certificate 
from the secretary of State, but any legal contract previ- 
ously made by the corporation may be enforced and per- 
formed within the State subsequent to such date. No 
foreign stock corporation doing business in this State 
without such certificate, shall maintain any action in this 
State upon any contract made by it in this State until it 
shall have procured such certificate." The plaintiff sues 
as an assignee of a foreign corporation which was doing 
business in this State, and the transaction out of which 
this action arose took place in this State. Now, it must be 
conceded that this provision of the statute does not affect 
the cause of action. But it is equally clear, however, that 
it does affect a provisional remedy ; for, in an ordinary 
action such objection cannot be taken by demurrer to the 
complaint ; it must be taken by answer, and is purely a mat- 
ter of defense. Nicoll v, Clark, 13 Misc.y p. 128; Sawyer 
Lumber Co. v. Bussell, 84 Hun, p. 115 ; S. C, i N. Y. Ann. 
Cos. 343. It is not a question of pleading, but solely one 
of jurisdiction. It is aimed against the use and enforce- 
ment of a provisional remedy by a corporation unless it 
has procured the certificate required by the statute, and 
in such case the papers must show jurisdiction of the 
court and must allege all those facts which are necessary 
to confer the same, for where the statute as a preliminary 
to jurisdiction requires certain facts to exist, they can- 
not be presumed (Oliver v, Walter Heywood Chair Manu- 
facturing Co., 10 Supp. p. 771 ; s. C, 32 St. R., 542), and, as 
the plaintiff has failed to do so in this case, this attach- 
ment is certainly defective. The plaintiff took no more 
nor greater rights than his assignor and if his assignor, a 
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foreign corporation, failed to file the certificate required 
by the statute and thereby could not either enforce a pro- 
visional rehiedy nor maintain an action, the plaintiff, who 
has no greater right than his assignor, cannot resort to 
either. In the words of Lawrence, J., in Mueller v, 
William F. Wall Rope Co.* : " As the fountain can- 
not rise higher than its source, it would appear that 
this statute cannot be avoided or evaded." Or, in the 
words of O'Brien, J., in Sawyer Lumber Co. v. Bussell 
{supra) : ** While, therefore, it presupposes a good cause 
of action, there is an express prohibition against enforc- 
ing it or having any remedy thereon until such certificate 
is procured. The certificate, therefore, being a condition 
precedent to the right to maintain the action, it was nec- 
essary to have it appear in the papers upon which the 
attachment was granted that the foreign corporation had 
complied with the condition upon compliance with which 
alone its right to maintain the action would be justified.'* 
I am therefore convinced that this attachment on the last 
ground must be vacated. Motion is therefore granted 
with costs. 

Opinion by McCarthy, J. 

Motion granted, with costs. 

Solon Berrickf for the defendant and motion. 

Paul Hellinger^ for the plaintiff, opposed. 



♦.Reported ante, p. 34. 
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Note on Conjunctive and Disjunctive Recitals in 

Warrants ok Attachment. 

The decisions in the cases of Cronin v. Crooks, (143 N, 
Y' 352)1 and Hale v, Prote, (75 Hun, 13), as to disjunctive 
and conjunctive recitals in a warrant of attachment seem 
to have been more or less misapprehended. In the former 
of these cases the recital was that the defendant " has as- 
signed and disposed of or is about to assign or dispose of 
his property," etc., and the court criticised it on the ground 
that it was in the alternative, and consequently it stated 
neither the one fact nor the other, and held that it was 
therefore fatally defective. The court cites, with approval, 
Johnson v. Buckle, 65 Hun, 601 ; Hale v. Prote (supra) ; 
Dintruff v. Tu thill, 62 Hun, 591 ; s. c, 43 St. R. 704. 

In Hale v. Prote, {supra) ; the recital in the attachment 
was that '' the defendants have disposed of their property 
and are about to dispose of their property with intent to 
cheat and defraud their creditors." The court criticised 
this recital on the ground that it contained an inconsistent 
statement of facts, and added : *' It is manifest that if the 
defendants have disposed of their property, they could not 
be about to dispose of it, and that the plaintiffs have not 
complied with the provisions of the Code in stating the 
ground upon which the attachment was issued. It is im- 
possible for us to tell upon which ground the plaintiff in- 
tended to rely, or which ground it is claimed by him his 
affidavits tended to support.'* 

In Johnson v. Buckel (65 Hun, 601), the warrant recited 
that *' the defendant has removed, disposed of, assigned 
and secreted and is about to remove, dispose of, assign and 
secrete his property, with the intent and design of defraud- 
ing his creditors." The court says, in affirming an order vaca- 
ting the attachment, at p. 602 : " Where therefore, an at- 
tachment is sought upon the theory of a fraudulent dispo- 
sition of a!l of a debtor's property, the affidavits should be 
directed 10 showing that the debtor has done one or the 
other, because the doing of both at the same time is nec- 
essarily inconsistent. In other words, if a debtor has as- 
signed or disposed of his property, it eliminates the idea 
that he is about to assign and dispose of it. It is true that 
the warrant should be gran ted upon showing that a portion 
of the property had been disposed of, and that as to the 
balance the debtor was about to dispose of it. Although 
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in this case the conjunctive and not the disjunctive positions 
are sought to be upheld as ground for procuring the war- 
rant, a similar inconsistency to that pointed out with 
respect to the Code, is here apparent. The recital, as 
already pointed out, is that the defendant ' has removed, 
disposed of, assigned and secreted, and is about to remove, 
dispose of, assign and secrete, his property.' It is plain 
that if the affidavits sustain the recital that the defendant 
has removed and disposed of his property, it necessarily 
excludes the recital that he is about to remove and dispose 
of the same." 

In Dintruff v, Tuthill (62 Hun^ S9')> ^^ recital in the 
warrant was that '* the defendant has removed or is about 
to remove property of the said firm (of which he was a 
member) from the State, with intent to defraud the credit- 
ors of the said firm, or has assigned, disposed of or secreted, 
or is about to assign, dispose of or secrete the property of 
said firm, with like intent." The Court there held that 
this was defective, and said, at page 594 : " This warrant 
recites several facts in the alternative, one or another of 
which is said to have appeared by the affidavit, but it spe- 
cifies no one or more of them as having so appeared, or as 
being the ground upon which the attachment was issued. 
The statement clearly does not answer the requirement of 
the Code." Citing Arnot v. Wright, 55 Hun^ 561. 

A number of other cases might be cited on the same 
point holding that, where the recital in the warrant is that 
the defendant has disposed of his property, or is about to 
dispose of it, or where the recital is in the conjunctive, and 
recites that the defendant has disposed of it, and is about 
to dispose of it, these two positions are equally incon- 
sistent. Where the word " or" is used the court holds that 
this is a statement of neither one ground nor the other and 
is therefore insufficient, and where the word "and " is in- 
serted, they hold that it is inconsistent because the defen- 
dant, if he has already disposed of his property, cannot be 
about to do so. 

On the other hand the recital in the warrant that the 
defendant has assigned, disposed of or secreted his property 
with intent to defraud his creditors, has been upheld, on 
the ground that this was not inconsistent, and it did not 
necessarily follow that because these three words were 
used, that the court was unable to tell on what grounds the 
warrant was issued. This doctrine is put mainly on the 
ground, it would seem from the decisions, that this only 
stated several different methods of doing the same thing. 
In other words, that the defendant had got rid of his prop* 
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erty, and placed it out of the reach of his creditors, and 
that it was, to all intents and purposes, immaterial whether 
he had assigned it, disposed of it or secreted it, and further 
that the affidavit would disclose which of these methods the 
attachment debtor had taken to put his property out of his 
hands, or to put it out of the reach of his creditors. 

This was the decision in Smith, Perkins & Co. v. Wil- 
son (76 Hun^ 565), and in Sturz v. Fischer (15 Misc., 410 ; 
& c, 2 N, Y, Ann. Cas. 365). In the former case the court 
said, at page 566, after reviewing the various cases already 
recited, together with some others : " In the present case 
the recital is of one class only of the grounds as they are 
arranged in section 6^6, and the same state of facts pre- 
sented by the affidavits may consistently, in supposable 
cases, be applicable Co and permit inferences in support of 
each of the causes so recited. And within the rule stated 
in Garson v, Brumberg (75 Hun, 336), the statement of the 
grounds must be deemed sufficiently made in the attach- 
ment." 

In Sturz ». Fischer {supra), the court says, in discussing 
this question at page 411 : '* But as well upon reason as 
authority the proposition that the defendant * has assigned, 
disposed of or secreted* his property, in vol ves a single ground 
of attachment only. It is by putting his property beyond 
the reach of creditors, no matter by which means, whether 
by disposing of, assigning or secreting it, that the debtor 
subjects it to attachment. The baffling of creditors is the 
controlling fact, and it exists whether by one expedient or 
another of those mentioned in the clause. The three 
agencies of fraud in the group, viz., assigning, disposing 
of and secreting, are legally identical and equivalent. Van 
Alstyne v, Erwine, 11 A^. V. 331, 339. * Secreting does not 
mean hiding alone, but any making away with property 
which shall put it unlawfully out of the reach of the 
creditor.' One may secrete property by putting legal 
impediments in the way of creditors. Where the disjunc- 
tive or is used, not to connect two distinct facts of dif- 
ferent natures, but to characterize and include two or more 
phases of the same fact, attended with the same result, 
but a single ground of attachment is stated." 

In Garson v. Brumberg (75 Hun, 336,) it was held, that 
a warrant of attachment was not invalidated by the recital 
that the defendant did depart from this State with intent 
to defraud his creditors, or to avoid the service of a sum- 
mons, or keeps himself concealed therein with like intent. 

In Williams v. Rightmyer (2 JV. Y. Ann. Cas. 160 ; s. c, 
88 Hun, 372), the warrant contained the statement that 
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'* the defendant keeps himself concealed therein (this 
State) with intent to defraud his creditors and to avoid the 
service of a summons, and that the defendant has assigned, 
disposed of, or secreted, or is about to assign, dispose of or 
secrete, his property with intent to defraud his creditors." 
The court held that the first recital that the defendant kept 
himself concealed, etc., was enough to sustain the warrant 
and that the subsequent recitals, although improper in 
form, could be disregarded as surplusage, and affirmed an 
order denying the defendant's motion to vacate the at- 
tachment. 



DEYO V. MORSS. 



Supreme Court, Albany Special Term\ October, 1897. 

Costs; term feis ; adjournment by mutual consent.] Under Code 
Civ. Pro., § 3251, subd. 3, providing for term fees not to exceed 
five when "the cause is necessarily on the calendar/' the pre- 
vailing party is entitled to tax costs for five terms, notwith- 
standing the cause went over by mutual consent and for mutual 
convenience.* 

* But where a case on the calendar is adjourned, or goes over at 
the request and for the convenience of the party who finally suc- 
ceeds in the action, he is not entitled to term fees for the term at 
which it was so adjourned. Gay v. Seibold, 3 Civ. Pro. R. 169; 
Hannah v. Dexter, 15 Abb. Pr. 135 ; Hinman V. Bergen, 5 Haw. 
Pr. 245. 

The successful party cannot tax term fees when the case was 
regularly on the calendar, but not moved for trial by him. Carroll 
V. Wattcrs, 10 Civ. Pro. R. 6 ; Whipple v. Williams, 4 How. Pr. 
28. 

Where a party procured a stay of proceedings until the return 
of a commission, it was held that he was not entitled to term fees 
while the stay was in effect, Shufelt v. Power, 3 How, Pr, 89. But 
see Simpson z/. Rowan, 13 Civ. Pro. R. 206. 

In Crawford v. Kelley (10 Bosw. 697), it was held that the suc- 
cessful party was not entitled to term fees during the time that the 
cause was reserved generally by the stipulation of the parties, but 
not by order of the court. 
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Motion by the plaintiff for new taxation of costs. 

Action by Edmund Deyo against Foster B. Morss and 
others. The defendants succeeded at the trial. After the 
case was on the calendar it went over more than five 
terms exclusive of the term at which it was tried, by the 
mutual consent of the parties. The clerk taxed only one 
term fee in favor of the defendant, and the defendant 
moved for a new taxation. 

Heldy that the defendant was entitled to tax five term 
fees. Under Code Civ. Pro., § 3251, subd. 3, the sole con- 
dition on which the prevailing party is entitled to costs of 
a term other than that at which the cause is tried or other- 
wise finally disposed of, is, that " the cause is necessarily 
on the calendar." In this respect, this section is unlike 
Civ. Pro.,§ 307, for which it is a substitute, and which was 
variously amended after its adoption. The right of the suc- 
cessful party to the term fee is now made to depend upon 
the single fact that '* the cause is necessarily on the calen- 
dar." A cause is " necessarily on the calendar *' when it is 
at issue and in readiness for trial. Slippery v. Warner, 9 
How, Pr. 332. 

, There is no question that this cause was necessarily on 
the calendar for more than five terms, exclusive of the 
term at which it was tried; but the clerk, under the 
plaintiff's objection, refused to tax for such terms, ex- 
cept one, upon the ground that the cause had gone over 
such terms by the consent of the parties. This, I think, 
was error. The plaintiff's proposition that the mere con- 
sent to the cause going over a term for which it was 
necessarily on the calendar will defeat the right of the 
successful party to costs for that term is untenable. The 
statute contains no such provision, nor do I think that 
the proposition is sustained by the authorities cited by 
plaintiff's counsel. In Hinman v, Bergen ($ How. Pr. 245), 
the plaintiff claimed a fee for the term at which the 
cause was postponed at his request and for his accommoda* 
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tion^ and for this reason the court held it should not be 
allowed. This was under a provision of section 307 of the 
Code, which allowed to the successful party a term fee 
*^ for every circuit at which the cause is necessarily on the 
calendar and is not reached, or is postponed." In Gay v, 
Seibold (3 Civ. Pro, R, 169), the allowance of term fees was 
refused for the reason that the cause had gone over the 
terms for which fees were sought to be taxed at the request 
cf the successful party. In Carroll v. Watters (10 Civ^ 
Pro. R. 6), no opinion is written. There the cause had not 
gone over the terms for which fees were claimed by con- 
sent of parties and for their mutual convenience. 

Under the provisions of the former Code, it was held 
that the postponement of a cause by the consent of 
parties and for their mutual convenience, was not a waiver 
by the successful party of his right to a fee for the term 
at which it was postponed. Fisher v. Hunter, 15 How* 
Pr. 156. Whether or not, under the present statute, a 
prevailing party may lose his right to fees for a term at 
which the cause was postponed at his request and for his 
benefit, upon consent of the other party, it is not here 
necessary to determine. However that may be, I do not 
think such right is waived where the cause goes over the 
term by mutual consent, for mutual convenience. Each 
of the defendants should be allowed for five term fees, 
with $10 costs of this motion to the defendant Burton G. 
Morss. 

Opinion by Edwards J. 

Ordered accordingly. 

Sidney Crowell^ for the plaintifiF and motion. 

y. C Tallmadgey for the defendant, opposed. 
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SMITH V. SMITH. 

Supreme Courts Third Department^ Appellate Division; 

November y 1897. 

Costs ; **to abide the evenf*\ appeal to Apptllate DivistanJ] Where, 
upon an appeal by the defendant from a judgment in favor of 
the plaintiff, the Appellate Division reversed the judgment and 
ordered a new trial, "with costs to abide the event/' and the 
plaintiff succeeded upon the second trial, — Held, that the plain- 
tiff was entitled to tax the costs of the first and second trials 
and of the appeal.* 

Cross-appeals from an order of the Broome County 
court, which modified the plaintiff's bill of costs by strik- 
ing out the costs and disbursements of the former appeal 
in this action to the Appellate Division, and refusing to 
strike out the costs of the first trial. 

This was an action by Nathan C. Smith against Lyman 
J. Smith and another, on a promissory note. Upon the 
first trial the plaintiff recovered a judgment, and upon 
appeal by the defendants the appellate division reversed 
the judgment and ordered a new trial " with costs to abide 
the event.'' Upon the second trial the plaintiff again suc- 
ceeded, and in taxing the costs, the clerk allowed to the 
plaintiffs the costs and disbursements of both trials and 
also of the appeal. The defendants moved for a re-taxa- 
tion and the county court modified the bill of costs, by 
striking therefrom the costs of the appeal. The plaintiff 
appealed from so much of the order as struck out the 
costs of the first appeal, and the defendant appealed from 
so much of the order as refused to strike out the costs of 
the first trial. 

* See Note following this case on ** Cpsts to Abide the Event.** 



48 VOLUME V. 



Note on " Costs to Abide the Event. 



ft 



Held^ that the order should be modified by awarding 
also to the plaintiff the costs of the first appeal, and as 
thus modified, affirmed. The plaintiff was entitled to tax 
the costs of the first trial. Howell v. Van Siclen, 8 Hun^ 
524 ; aff'd 70 -A^. Y. 595 ; s. c, 4 Abb. N. C. i ; Isaacs v. 
N. Y. Plaster Works, 1 1 /. 6* 5. 397 ; Mott r. Consumers' 
Ice Co., 8 Daly^ 244. It was a law action, and the plain- 
tiff was finally successful. 

The plaintifiF was also entitled to the costs of the ap* 
peal. They were made to abide the event. The event is 
now with the plaintiff. Franey v. Smith, 126 N. F. 658 ; 
Donovan v. Vandemark, 22 Hun^ 307 ; Herbst v. The 
Vacuum Oil Co., 22 Supp. 42 ; s. c, St. R. 555 ; Koon 
V. Thurman, 2 Hill^ 357. The appellate division could 
undoubtedly have limited to the then appellant the costs 
of the appeal, but it did not do it. 

Opinion by Merwin, J. All concurred. 

'Order modified by allowing to the plaintiff the items 
of costs of the first appeal as specified in the plaintiff's 
notice of appeal, and as modified affirmed, with ten dol- 
lars costs and disbursements. 

71 B. & L. M. Merchant^ for the defendants. 
John P. Wheeler y for the plaintiff. 
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In general. — There is a noticeable conflict in the deci- 
sions of the various departments of the supreme court as to 
the exact interpretation to be put upon the term '' costs to 
abide the event " as used by an appellate court without 
other words of limitation or explanation. In some of the 
cases it has been held that ''costs to abide the event " means 
that the party who is finally successful in the action, is en- 
titled to the costs which had accrued up to the time the 
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order was made containing that provision. In others it 
has been held that where the term " costs to abide the 
event " is used without other limitation, this means only 
that the costs should go to the party who took the pro- 
ceeding which resulted in the making of the order, in which 
this term was used, provided he was finally successful in 
the action, and that they could not go to the other party in 
any event. 

The Court of Appeals has held that the term, as applied 
to an order made in that court, means that the party who 
is finally successful in the action, is entitled to the costs. 
First National Bank of Meadville v. Fourth National Bank 
of N. Y. 84 iV. Y. 469 ; Franey z/. Smith, \2(iN, V, 658. But 
the court has also held where the same words were used in 
an order of the general term, and such general term had 
construed its own order to mean that the costs should go 
only to the party who took the proceeding in which they 
were awarded, in the event of his final success in the action, 
that the Court of Appeals would not interfere with such 
construction, on the ground that the court that made the 
order was better qualified than the Court of Appeals was 
to interpret it, and the appeal from such an order was dis- 
missed. Union Trust Co. v, Whiton, 78 JV. Y, 491. 

In the case last mentioned the plaintiff was non-suited 
upon the first trial. On appeal to the general terra a new 
trial was granted, costs to abide the event. On the second 
trial a verdict was rendered in favor of the defendant. 
The clerk taxed the costs of appeal in favor of the defend- 
ant, and an order was made at special term, directing a 
re-taxation and disallowing the costs of appeal. The gen- 
eral term affirmed this order and the defendant appealed 
to the Court of Appeals, and the court said, at p. 492 : 
"The appeal is from a construction by the general term 
of its own order, which is in accordance with other similar 
orders, and we think such interpretation of its own order 
ought not to be interfered with by this court." 

This case was distinguished in First National Bank of 
Meadville v. Fourth National Bank of N. Y. (84 ^V. Y. 469), 
where the plaintiff obtained judgment which was affirmed 
at general term, but reversed by the Court of Appeals, and 
the order of the last mentioned court provided costs to 
abide the event. A new trial was had and the plaintiff 
was again successful. The clerk taxed the costs of the 
appeal to the Court of Appeals, in favor of the plaintiff, 
and upon motion for re-taxation, the court struck out the 
item for the appeal to the Court of Appeals, and the order 
thus made was affirmed at general term. The Court of 

Vol. v.— 4 
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Appeals reversed the order, and said, at page 470, " The 
plaintiff is entitled to tax the costs of the appeal to this 
•court. The first judgment was reversed with costs to abide 
•the eveut. The event of the new trial was a circumstance 
-which was to determine which party should recover the 
-costs of the appeal. The order did not limit the recovery 
of costs to the prevailing party on the appeal, in case he 
•should finally succeed in the action. Appeals are often taken 
ifor technical errors, which do not affect the merits, and al- 
though the appellant is successful, the effect of such ap- 
peals, in many cases, is simply to protract and increase the 
expense of the litigation. There is generally no injustice 
in awarding costs on the appeal to the party who shall 
finally recover. It is conceded that the plaintiff is entitled 
to tax the costs of both trials. This is the undoubted prac- 
tice, although the first judgment in his favor was erroneous. 
In analogy he should be allowed to tax the costs of the 
appeal. We have often limited the recovery of costs on 
appeal to one of the parties, but where the order reversing 
a judgment and granting a new trial is made, with costs to 
abide the event, without other limitation, we understand 
that the party finally succeeding in the action is entitled to 
tax them. This construction was put upon a similar order 
in Koon v. Thurman, 2 ^/7/, 357. In Union Trust Co. v. 
Whiton ^78 iV. y, 491), we refused to interfere with the 
construction given by the general term of the first depart- 
ment, of its own order. The question here is as to the 
■construction of our order. The order of the special and 
general term should be reversed, and the taxation by the 
•clerk should be affirmed." 

In Franey v. Smith (126 JV. V. 658) the court uses the 
following language in interpreting a provision in its order, 
that the costs of a former appeal shall abide the event. 
** Under Section 3238 of the Code, this court had the power, 
v-Hjn the reversal of the judgment, and granting a new 
I ial, in its discretion to provide that the costs should abide 
e event, or to award them absolutely to either party. 
The judgment was that they should abide the event, and 
that formula always means in such a case all the costs of 
the action up to and including the decision of this court. 
And we have never held otherwise." 

In Murthaz^. Curley (92 JV. Y. 359), a plaintiff recovered 
judgment and upon appeal by the defendant, the general 
term ordered a new trial, "with costs to the appellant to 
abide the event." Upon further appeal by the plaintiff 
from this order, the order of the Court of Appeals reversed 
the order to the general term, and affirmed the judgment 
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of the trial term '* with costs," and it was held by the Court 
of Appeals that the plaintiff was entitled to tax the costs 
of the trial of the appeal to the general term, and the 
Court of Appeals, inasmuch as in that case the action was 
brought to recover a sum of money only and consequently 
the prevailing party was entitled to the costs as a matter 
of course, under Code Civ. Pro., § 3228, and that the general 
term had no discretion as to the award of costs, upon the 
final success of the plaintiff under such circumstances. 

Firsf Department. In Union Trust Co. v. Whiton (17 
^ f^^y 593 5 appeal dismissed, 78 N. V, 491), Mr. Justice 
Barrett, in writing the opinion of the court, said that the 
costs of the general term, awarded to the appellant in a 
former appeal, could not be taxed in favor of the unsuc- 
cessful party upon such appeal, although he ultimately 
prevailed in the action, and that this was in accordance 
with the settled rule in the first department. He also 
decided that where there were two trials, and an allowance 
granted to the successful party upon each trial, he was 
only entitled to tax one allowance upon his finally being 
successful. 

In considering the same point, Judge Daniels, in 
writing the opinion of the general term of the first de- 
partment, said in Durant v, Abendroth (i Supp. 538), at 
P- 539 y ** Upon that appeal the defendant was unsuccess- 
ful, and the judgment which had been recovered in his 
favor, was reversed. In reversing the judgment and or- 
dering a new trial, the order directed the costs to " abide 
the event of the action." This direction has been consid- 
ered by this court not to authorize the party in whose 
favor the judgment reversed had been recovered, to an 
allowance of the costs of the appeal, even though he suc- 
ceeded eventually and finally in the litigation. It has been 
held by this general term, the opinion being delivered by 
Judge Brady, in the case of Sheridan v. Genet (12 Hunt 
660), that the party finally succeeding should not be al- 
lowed the costs of an appeal, taken to correct an erroneous 
rule, which had resulted from the position taken by him in 
the course of a previous trial. This conclusion commended 
itself to the adoption of the court ; for it was considered 
unjust to allow a party through whose act costs were 
needlessly accumulated to both himself and the defendant 
by an indefensible position taken by him, and in that 
manner finally secure their allowance, and a direction that 
the appeal resulting in the reversal of the judgment, should 
abide the event, was not considered entitled to be con- 
strued in such a manner as to give such costs to the un-- 
successful party in the appeal." 
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In the case of Jaflfray v, Goldstone (62 Hun^ 52), a judg- 
tnent in favor of the plaintifiE was affirmed by the general 
term and subsequently the order of the general term was 
reversed by the Court of Appeals, and a new trial ordered, 
with costs to abide the event. The plaintiff, thereafter, 
made a motion to discontinue, and the court held that the 
defendant was entitled to tax the costs of the trial of the 
appeal to the general term, and also of the appeal to the 
Court of Appeals. The general term of the Ifirst depart- 
ment, in making an order to this effect, quoted from Franey 
V, Smith (supra), and said : ** Therefore if the plaintiflfe 
had failed to succeed upon a new trial, the defendant would 
have been entitled to tax all the previous costs together 
with the costs of the appeal, and the costs of the new trial." 
While this case does not exactly overrule the former deci- 
sions already cited and does not pretend to change the rule 
that where the general term used the words ** with costs to 
abide the event " and subsequently decided that this lan- 
guage meant that only the one taking the appeal could subse- 
quently tax the costs in his favor, if he was finally success- 
ful, it would seem from the fact that it so explicitly follows 
the rule laid down in the Court of Appeals in interpreting 
this language when used in a Court of Appeal order that it 
must have considered the former decisions somewhat modi- 
fied by the doctrine found in the case of Franey v. Smith 
(supra). 

Where the general term of the first department re- 
versed a judgment in favor of the plaintiff, with costs to 
the appellant to abide the event, it was held where the 
plaintiff again succeeded upon the second trial, that he 
was entitled to tax the costs of both trials. Howell v. Van 
Siclen, 8 Hun, 524 ; aff'd 70 JV. Y. 595. 

Second Department : In Thomas v, Evans ($0 Hun, 441), 
which was an equity action, judgment was first entered in 
favor of the plaintiff, with costs. The general term affirmed 
the judgment, with costs. The Court of Appeals then re- 
versed the judgment and ordered a new trial with ** costs 
to abide the event." Upon the new trial, a judgment was 
rendered in favor of the defendant, with costs. The clerk 
taxed the costs in favor of the defendant of both trials, the 
general term on the appeal and in the Court of Appeals. 
The special term, upon the motion for re-taxation, dis- 
allowed the costs of the appeal of the general term and 
otherwise affirmed the taxation of the clerk. Upon appeal 
from this order to the general term, the court distinj^fuishes 
the case of First National Bank of Meadville v. Fourth 
National Bank of N. Y. (84 JV. V. 469), and says it is decisive 
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that the party who has at last prevailed, is entitled to his 
costs in the Court of Appeal. " But," the court adds, " we 
do not understand that case to hold that a decision of the 
Court of Appeals reversing a judgment, and ordering a new 
trial, with * costs to abide the event/ necessarily implies that 
the party finally prevailing must recover costs for all pro- 
ceedings in the cause. Full effect is given to the language 
of the appellate court by giving to the party finally pre- 
vailing, his costs in the Court of Appeals." The court 
held, therefore, that the rule prevailing in the second 
department is practically the same as that announced in 
the first department. 

Third Department. — The case of Smith v. Smith in the 
text (ante, p. 47), appears upon a careful examination, to be 
the first time this precise question has been decided by the 
appellate division of that department. It is to be seen, by 
an examination of that case, that the third department has 
refused to follow the rule of the first and second depart- 
ments, and the court holds that when the appellate division 
uses the words ** costs to abide the event" it means that 
the party who is finally successful in the action is entitled 
to such costs. 

In Donovan t/. Vandemark (22 Hun^ 307), a judgment in 
favor of the defendant was affirmed with costs, at general 
term, in the third department, but was reversed in the 
Court of Appeals with "costs to abide the event." Upon a 
new trial, the plaintiff succeeded, and it was held that he 
was entitled to tax all the costs of the first trial, the appeal 
to the general term and the appeal to the Court of Appeals. 

Fifth Department. — In Herbst v. Vacuum Oil Co. (22 
Supp. 42 ; s. c, 50 St. R. 555), the court held that a provi- 
sion in its own order reversing a judgment with '* costs of the 
appeal to abide the event," meant that the costs should go 
to the party who was finally successful in the action. The 
court also referred to the rule in the first department, as 
announced in Durant v. Abendroth (i Supp. 538), and said 
that " the Court of Appeals in construing its own order, 
announced what it intended by the terms of the order. 
We are here required to give construction to an order 
made by this court. The construction given to our order 
by the special term meets with our approval." The court 
further said : " The allowance of the costs in the general 
term was discretionary with that court. It might have 
limited the costs of the appeal to the defendant to abide 
the event of the action, or, as was done here allow the costs 
of the appeal to abide the event of the action. That court, 
having all the facts before it, determined that the appeal 
was not so devoid of merit as to justify the refusing to the 
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plaintiff costs of the appeal if he should be finally success- 
ful in the action, so the court concluded to allow the costs 
of that court to abide the event of the action ... It has 
been the practice to allow the successful party to tax such 
costs." 

T/if New York City court has held, that where a judg- 
ment in favor of the plaintiff was reversed and a new trial 
ordered "with costs to the appellant to abide the event,'^ 
and upon the new trial the plaintiff again succeeded, the 
plaintiff was not entitled to the costs of the first trial nor 
the appeal. Elliott v. Luengene, 19 Misc, 428. The court, 
however, follows reluctantly the case of Starr Cash Car Co. 
V. Reinhardt (6 Misc, 365 ; s. c, 26 Supp. 746), in reaching 
this determination and remarked in the course of the opin* 
ion that in the absence of a ruling authority of its immedi- 
ate appellate court it would follow the decision of Howell 
V, Van Siclen, 8 Hun^ 524, and allow the costs of the first 
trial to the plaintiff. 

Common Pleas and Superior Courts, — As to the rule in the 
former N. Y. Court of Common Pleas, see Starr Cash Car 
Co. V. Reinhardt, 6 Misc. 365 ; Mott v. Consumer's Ice Co., 
8 DcUy, 244. As to the rule in the former Superior Court of 
the City of New York, see Havemeyer v, Havemeyer, 4^ 
Super, Ct, (/. 6f* S. 104). 
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BREWING CO. 

Supreme Court, Second Department, Appellate Division; 

November, 1897. 

t 
Chattel mortgage; refiling. 1 The refiling of a copy of a chattel 
mortgage is insufficient to renew the same as against the credi- 
tors of the mortgagor, under L. i895» c. 534, unless the copy is 
accompanied by a statement showing the place where and the 
time when the original mortgage was filed, together with the 
other facts required by the statute.* 

* Since the case in the text was tried, the law relating to chattel 
mortgages has again been amended by L. 1897, c. 418, Article VII !» 
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Appeal by the plaintiff from a judgment of the supreme 
court in favor of the defendant, upon the decision of the 
court rendered after a trial at the Kings County special 
term. 

The action was brought to foreclose a chattel mort- 
gage made by the defendants Blaney to the executors, 
etc., of David Stevenson, of date May 9, 1893, and assigned 
to the plaintiff. The defendant company claimed title to 
a portion of the mortgaged goods and chattels through a 
sale of them by virture of an execution issued upon a 
judgment recovered against the defendants Blaney in 
October, 1895. The question presented is whether or 

i 95. relating to refiling, by which it is provided that a mortgage 
shall become void as to other creditors of the mortgagor, one year 
after it is filed, etc., unless, 

** I. Within 30 days next preceding the expiration of each such 
term, a statement containing a description of such mortgage, the 
names of the parties, the time when, and the place where filed, the 
interest of the mortgagee or of any person who has succeeded to his 
interest in the property claimed by virtue thereof, or 

" 2. A copy of such mortgage and its endorsements, together 
with a statement attached thereto or endorsed thereon showing the 
interestof the mortgagee, or any person who has succeeded to his 
interest in the mortgage, is filed in the proper office in the city or 
town where the mortgagor then resides, etc." 

Under the old statute prior to the amendment of 1895 (L. 1895^ 
c. 354). it was sufficient to file a copy of the mortgage with a state- 
ment showing the mortgagee's interest in the property. Under the 
legislation of 1895, it was necessary to show when and where the 
mortgage was filed, in addition to the other matter which had form- 
erly been required. Under the Act as it now stands, it would seem 
that the principal change which is made where a copy of the mort- 
gage is filed, is that it shall contain the endorsement showing when 
and where the original mortgage was filed, and this would seem to- 
be practically the only change effected by the legislation of 1897 
over the law as it stood prior to the amendment of 1895 where acopy^ 
of the mortgage is filed ; but the mortgagee now has the option of 
filing a description or a copy of the mortgage. 

See Note on Time and Place of Filing Chattel Mortgages, i 
JV. y. Ann. Cas. 85. 



56 VOLUME V. 



David Stevenson Brewing Co. v. Eastern Brewing Co. 

not the mortgage had then ceased to be valid as against 
the creditors of the mortgagors. And this depends upon 
the effect of failure in the refiling of the mortgage to fully 
comply with the amendatory act of April i8, 1895, which 
provides that, " Every mortgage filed in pursuance of 
this act shall cease to be valid as against the creditors of 
the person making the same . . . after the expiration of 
one year from the filing thereof, unless within thirty days 
next preceding the expiration of each and every term of 
one year after the filing of such mortgage a statement 
describing such mortgage, stating the names of the parties, 
the time when and the place where filed, and exhibiting 
the interest of the mortgagee in the property thereby 
claimed by him by virtue thereof, shall be again filed in 
the office of the clerk or register aforesaid of the town or 
city where the mortgagor shall then reside." Laws of 
189S, chap. 354, amending Laws of 1833, chap. 279. 
Within due time, and on April 30, 1895, a copy of the mort- 
gage, with a statement of the amount remaining due upon 
it, was filed in the oflfice of the register of Kings County, 
the proper office. 

Held, that this was insufficient under the statute. This 
was a substantial compliance with the statute as it existed 
prior to the eighteenth day of that month. But the pro- 
visions of the later statute were not observed in that there 
was no statement filed of '' the time when and the place 
where " the mortgage was filed. This is thus made an 
essential part of the statement, because it is required by 
statute, which must be quite strictly observed in all cases 
coming within it to continue the validity of a mortgage as 
against the creditors of the mortgagor. Ely v, Carnley, 
19 N, V. 496. 

It is insisted by the learned counsel for the plaintiff 
that the statute as thus amended is applicable only to 
mortgages subsequently made. It is true that an amend- 
atory statute does not have a retroactive effect, unless it 
appears that such was the legislative intent. The new 
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provisions given to the statute in question by the amend- 
ment can have prospective effect only. And those pro- 
visions remaining unchanged are deemed continued. Ely 
V. Holton, 15 N. Y. 595 ; Matter of Miller, no Id. 216. 
The amendments added, having effect from the time of 
their adoption, bring subsequent or new transactions 
within their operation. Matter of Prime, 136 A^. K 347. 
The application of that principle in the present case does 
not exclude from the effect of the amended statute that 
which is required to be done subsequently to continue the 
validity of the mortgage as against the creditors of the 
mortgagor. Such application is prospective. It may in a 
case like that in question, be unfortunate to have an act 
take effect so recently that a party may not be advised of 
its provisions, which he is legally required to observe, and 
for failure to do so is subjected to prejudicial conse- 
quences. So far as relates to the personal property known 
as goods and chattels included in the mortgage and sold 
by virtue of the execution issued on the judgment against 
the mortgagors, the mortgage ceased to be valid as against 
the purchaser upon such sale and his assigns. 

Opinion by BRADLEY, J. All concurred. 
Judgment affirmed, with costs. 

William G. McCrea, for the plaintiff, appellant. 
Hugo Hirskj for the defendant, respondent. 
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YOUNG V. KATZ. 

Supreme Courts Second Department^ Appellate Division; 

November^ 1897. 

1. Pleading; answer ; admission ; estoppel^ Where an answer con- 

tained a general denial of the allegations in the complaint, and 
also new matter by way of special defense, in which there was 
admission of one of the facts upon which the cause of action 
depended, — Held, that this was not conclusive as against the 
defendant, but was a mere admission as evidence, which he 
was not estopped from explaining by other evidence.* 

2. The same ; case stated. \ In an action by a landlord to recover 

for repairs on the demised premises, the tenant having agreed 
to keep the same in good repair, the answer contained a general 
denial and also new matter, by way of special defense, in which 
it was alleged that at the time of the execution of the lease, the 
premises were in a tenantable condition, and in good repair, 
and further alleged that since the execution of the lease, and, 
wholly without any fault of the tenant, the premises became 
wholly untenantable, and the tenant was evicted therefrom, — 
Held, that this admission was not conclusive, as against the de- 
fendant, that the premises were in fact in good repair when the 
lease was executed, but the fact was a question for the jury to 
decide. 

Appeal by the defendant, from a judgment of the 
Supreme Court, Kings County, in favor of the plaintiffs, 
entered upon the verdict of a jury, and also from an order, 
denying the defendant's motion for a new trial made upon 
the minutes. 

In February, 1895, the plaintififs, by lease under seal> 
demised to Moritz Kind a certain building in the city of 

* Se^ Note following this case on Admission in Answer as Evi- 
dence. 



NEW YORK ANNOTATED CASES. 5» 

Young z'. Katz. 

New York, for the term of two years and two months from 
May I, following, at the annual rent of $900, payable 
monthly in advance, which rent the lessee promised to 
pay, and covenanted that he would keep the " premises 
in good condition and repair at his own cost and ex- 
pense." By ^is agreement annexed to the lease, the de- 
fendant undertook, in default of the lessee to do so, to pay 
the rent and all damages resulting from the non-perform- 
ance of the covenants of the lessee or any of them. The 
plaintiffs, by their complaint, allege default of the lessee 
in payment of the rent for the months of September, Oc- 
tober, November and December, 1895. Also that the 
lessee did not, after the commencement of the term, keep 
the ** premises in good condition or repair, but, on the 
contrary, allowed the same to become and remain in poor 
condition and out of repair,*' and failed to repair the 
same. 

The defendant, by his answer, admitted the execution 
of the lease and guaranty, and denied the other allega- 
tions of the complaint. And as a separate defense the 
defendant alleged that, at the time of the execution of 
the lease, the " premises were in a tenantable condition 
and in good repair, but that since the execution of said 
lease, and wholly without any fault of this defendant and 
without any fault of the tenant mentioned in said lease, 
the said premises became wholly untenantable, and there- 
upon the plaintiffs forcibly entered said premises and took 
possession thereof and evicted said tenant therefrom and 
made the repairs and alterations in said premises," by 
reason whereof the defendant and the tenant were released 
from liability. 

The theory upon which the case was submitted to the 
jury was that the repairs for which the defendant was 
chargeable were those of conditions which arose after the 
commencement of the term, and such view was acceded 
to by the plaintiffs' counsel on the trial. 

The repairs made, and for which the plaintiffs sought 
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to charge the defendant, were removing decayed timbers 
and substituting new ones to support the first floor above 
the basement, putting in an iron sewer pipe in place of a 
broken earthen pipe, repairing a wall of the building which 
was cracked, doing some other mason-work and painting 
and papering the inside walls of the building. The person 
representing the plaintiffs, having charge of the property, 
was unable to testify that these conditions requiring such 
repairs did not exist at the time of the commencement of 
the term, about seven months of which had expired at the 
time notice was given by the department of buildings of 
the city of New York, requiring the owner to repair a 
wall of the building, take out decayed beams, remove 
broken plastering and put the building in good condition. 
The plaintiffs caused the repairs to be made, with the 
expense of which they sought by this action to charge the 
defendant. The court having charged the jury to the 
effect that if there was no evidence that the beams be- 
came rotten and the walls cracked during the occupancy 
of the tenant, the defendant was not chargeable with the 
expense of the repair of those defects, its attention was 
by the plaintiffs' counsel called to the answer of defend- 
ant, with the suggestion that it contained an admission 
that the premises were in tenantable condition and in 
good repair at the time the lease was made. Thereupon 
the defendant's counsel requested the court to chaise the 
jury that if the premises were in the same condition at the 
time of the execution of the lease that they were in when 
the notice from the building department was served, then 
the plaintiffs could not recover for the repairs made. 
The court declined to so charge, and the reason given for 
such refusal was '' on account of the admission in the 
answer." The defendant's counsel excepted, and re- 
quested the court to charge to the effect that the matter 
stated in the alleged defense referred to could not be 
treated as an admission. This was refused and exception 
taken. 
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Held, error. The question arises whether or not the al- 
legation in the alleged defense referred to, that, at the 
time of the execution of the lease, the premises were in a 
tenantable condition and in good repair, was effectual to 
the plaintiffs as an admission that they then were so. It 
is not seen how, as a pleading, it can be so treated. The 
allegation is part of a single alleged defense, and is fol- 
lowed by the averments that, since the execution of the 
lease, the premises became untenantable without the fault 
of the lessee or of the defendant, and that thereupon the 
plaintiffs forcibly entered, took possession and evicted the 
tenant and made the repairs. 

It was a rule in common law pleading that one plea 
could not be given the effect to help or destroy another 
plea in the same suit, but that every plea must stand or 
fall by itself. And the application of that rule would not 
permit the effect of the plea known as the general issue to 
be overcome or impaired by a special plea ; that is to say, 
the plaintiff could not use one plea as such in support of 
the fact which the defendant by another plea put in issue. 
Harrington v, MacMorris, 5 Taunt, 228. And, conse- 
quently, when there was a plea of the general issue, the 
case had to be tried by the plaintiff upon that issue with- 
out reference to any special plea. Matter alleged in the 
latter could not be relied upon as an admission to over- 
come the general issue. Firmin v. Crucifix, 5 Carr, & P, 
98 ; Montgomery v. Richardson, Id. 247. The like 4-uIe is 
analogously applicable to our system of pleading. When, 
as in the present case the defendant puts in issue the alle- 
gations of the complaint by a general denial, and alleges 
special matter of defense, the confessing allegations con- 
tained in it cannot, as matter of pleading, be taken as an 
admission in support of plaintiffs' alleged cause of action. 
Troy & Rutland R. R. Co. v, Kerr, 17 Barb. 581 ; Red- 
mond V. Tone, 32 St. R. 260 ; S. C, 10 SupJ>, 560. For the 
purpose of pleading some defenses it is not only proper, 
but ma}^ be deemed essential to their completeness, to al- 
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lege matter by way of confession, followed by those in 
avoidance, upon which the alleged defense is founded. It 
may be observed that new matter, other than that consti- 
tuting a counterclaim, alleged as a defense in answer, is 
deemed controverted by the plaintiff. Code, § 522. And 
it is no legal objection to the answer of a defendant that 
his alleged defenses are inconsistent. Bruce v. Burr, 67 
N. Y. 237. A plaintiff cannot avail himself of the con- 
fessing allegations as a matter of pleading without taking 
as true the entire matter of the particular alleged defense. 
Goodyear v. De La Vergne, 10 Hun, 537 ; Vanderbilt v, 
Schreyer, 21 Id, 537. 

We have thus far treated the matter alleged in the 
count or defense referred to as a pleading as distinguished 
from such matter as evidence ; and, therefore, have not 
considered the effect which might have been given to it as 
evidence if it had been introduced or taken as such upon 
the trial. Whitney v. Town of Ticonderoga, 53 Hun, 
214 ; aff'd 127 N. Y. 40 ; S. C, 37 SL K. 135 ; Holmes v. 
Jones, 121 N. Y, 461 ; S. C, 31 St.R. 379. 

But if it should be treated as evidence upon the trial, 
neither party would be concluded by it, as no estoppel 
would arise from the use of it as such. The effect of it 
would be subject to such treatment by further or other 
evidence as a statement of like import proven by the 
plaintiff to have been made by the adverse party. Mott 
V. Consumers' Ice Co., 73 N. Y. 543. 

Opinion by Bradley, J. All concurred, (Cullen, J, 
in result), except Bartlett, J., not sitting. 

Judgment and order reversed and new trial granted^ 
costs to abide the event. 

Ifu£^o Hirshy for the defendant, appellant. 

George G. Reynolds, for the plaintiffs, respondents. 
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Note On Admissions in Answer as Evidence. 

Under the old practice in England a defendant was not 
allowed to set up more than one distinct answer to a par- 
ticular cause of action set forth in the declaration. That 
rule was somewhat modified by the statute (4 Ann, c. 16, § 
4), which provided generally that the defendant could, with 
leave of court, plead as many several matters by way of 
defense as he thought necessary. The rule thus estab- 
lished was carried much farther in practice than was 
probably contemplated by the statute, and it was soon 
found that where there was a matter of defense by way of 
special plea, it was generally expedient to plead that matter 
in company with the general issue, whether there was any 
real ground for denying the declaration or not ; because 
the effect of this was to put the plaintiff to the proof of his 
declaration before it became necessary for the defendant 
to establish his special plea, and thus the defendant had a 
chance of succeeding, not only on the strength of his own 
cause, but by the failure of the plaintiff's proof. Some 
efforts, however, were, at one time, made to restrain this 
apparent abuse of the indulgence given by the statute. 
For the leave of the court, which the statute required, was 
formerly often refused when the proposed subjects of the 
plea appeared to be inconsistent. In modern practice, 
however, such pleas, notwithstanding the apparent repug- 
nancy between them, are permitted. Stephen on Pleadings 
3d Am. Ed., pp. 263 — 265. 

Under section 507 of the Code of Civil Procedure a de- 
fendant may set forth in his answer as many defenses or 
counterclaims, or both, as he has, whether they are such as 
were formerly denominated legal or equitable. 

The distinguishing marks of an answer containing a 
plea of confession and avoidance, strictly speaking, are an 
admission of all the material allegations of the complaint, 
and a statement of new facts which relieve the defendant 
from liability, and this casts the affirmative of the issue 
upon him from the beginning of the trial. Conner v, 
Reese, 105 N, Y. 64^. On the other hand, an answer con- 
taining a special defense, as that term is generally applied 
to a pleading, usually denied either all of the material 
allegations of the complaint, or enough to put the plaintiff 
upon his proof before he is entitled to a judgment, or be- 
fore he has made out 3, prima facie case, and the defendant 
is not only bound to disprove the facts put directly in issue 
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by the pleadings,but the facts constituting the special de- 
fense also. As a matter of fact in modern practice it has 
been usual to frequently plead a general denial, and also 
to set up new facts constituting a special defense. The 
confusion which is liable to arise from this practice, as 
pointed out in the case in the text (Young v. Katz, ante, p. 
58), is that where a special plea contains as admission of 
one or more of the facts which it is necessary to prove to 
establish the cause of action, and that admission is blended 
with the averments of various facts constituting a separate 
defense, it is not conclusive upon the pleader, and the 
plaintiff cannot take advantage of it so as to estop the de- 
fendant from explaining it or giving other evidence con- 
cerning the same matter, unless the plaintiff accepts the 
whole of the special defense of which such an admission is 
a part. Vanderbilt v. Schreyer, 21 Huny 537. 

It may perhaps be difficult to distinguish, at times, 
between an answer which contains what was technically 
known under the common law rules of pleading as a plea in 
confession and avoidance and one which is only designated 
in more modern practice as a special defense. This con- 
fusion, however, is due, not so much to the inherent simi- 
larity in the two pleas as to the disregard of the former 
rules of pleading in favor of a concise statement of facts 
which the code requires. In actual practice, however, it 
has been found necessary, in order to prevent a confusion 
of the issues involved in very many forms of action, to 
apply the substance of the old rules, so far as this could be 
done, without violating the spirit of the statute. 

In Vanderbilt v. Schreyer (21 I/un^ 537), which was an 
action to foreclose a mortgagee, the defendant admitted the 
assignment of the mortgage from himself to the plaiatiff, 
and that he, the defendant, guaranteed the payment 
thereof, but alleged affirmatively that the guarantee was 
inoperative and null and void because it was obtained 
from him under circumstances which he proceeded to state 
in the answer. As to the contention that this was an 
admission by the defendant of the due execution of the 
instrument which he could not deny. Justice Barrett, in a 
concurring opinion, said, at p. 541 : '' It seems that the 
admission was coupled with an affirmative allegation* 
Now the rule is well settled that the paragraph in which 
the admission and the allegation are blended, cannot be 
severed. The plaintiff couldnot, therefore, have concluded 
the defendant by this admission without accepting the 
immediate surroundings, which, as these surroundings 
embraced the entire affirmative defense, would have been 
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equally fatal to him." No authorities are cited in the 
opinion for this doctrine. This case was reversed (91 N. Y. 
392), but on the point discussed above the Court of Appeals 
seems to have agreed with the general term. 

In Goodyear v. De La Vergne (10 Ifun^ 537), the com- 
plaint alleged a sale and delivery of butter by the plaint- 
iffs to the defendants and their refusal to pay. The 
defendant admitted receiving a quantity of butter which 
they believed was the same as mentioned in the complaint, 
but alleged that they had received it from persons other 
than the plaintiff ; that they had sold the butter and paid 
the net proceeds to the persons from whom they received 
it. Upon proof by the plaintiffs that the butter belonged 
to them, and that they had shipped it to the defendants, 
the court directed a verdict for the plaintiffs, on the ground 
that the remainder of the cause of action stood admitted by 
the pleadings. The general term of the third department 
reversed this decision, and held that the plaintiff could not 
take advantage of the admission of one fact in the answer 
without accepting all of the averments contained in that 
part of the answer in which the admission was found. 

In Albro v. Figuera (60 N. Y. 630), the complaint con- 
tained a bill of particulars, pleading the sale and delivery 
of the items mentioned therein, and admitting certain pay- 
ments therein specified. The answer admitted that the 
plaintiffs sold and delivered to the defendant a large quan- 
tity of merchandise, and that the defendant paid therefor 
the several sums stated in the bill of items of credits annexed 
to the complaint, but denied that any of the balance claimed 
was due, and denied every allegation except as admitted. 
The referee before whom the case was tried, held that 
there was no admission in the pleadings of the delivery 
of the goods mentioned in the complaint, and that ruling 
was upheld by the Court of Appeals. 

In Mott V. Consumers' Ice Co. (73 N. Y, 534), which 
was an action for personal injuries alleged to have been 
caused by the negligence of the defendant's servants, the 
plaintiff, upon the trial, offered in evidence the answer to 
prove certain facts therein contained, principally, an ad- 
mission that the accident occurred and an admission that 
the man who was driving the wagon when the accident 
happened, was the servant of the defendant. The defend- 
ant then contended that the plaintiff, having put in the 
answer as evidence, was estopped from disproving any of 
the allegations therein contained, and the court held that 
this contention could not be upheld, and said, at p. 550 : 

ot 
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Ordinarily a party is not bound by the admission of his 
Vol. V.-5 
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adversary, of which he gives evidence, but is at liberty to 
use it so far as it works in his favor and to disprove the 
residue — that he is not estopped by it. The fact that the 
admission is in a pleading does not change its character or 
•create an estoppel. The answer admitted the injury and 
it was for the jury, upon the evidence, to say whether or 
not, the true cause was assigned by the answer." 

In Fogg V, Edwards (20 Hun^ 90), the plaintiff intro- 
duced in evidence the answer of the defendant, and the 
defendant contended that the plaintiff was thereby con- 
cluded by all the allegations of the answer, but the court 
says on that point at page 91 : " Although the answer was 
introduced as evidence by the plaintiff, he was not con- 
cluded by it to such an extent as not to be allowed to ex- 
plain the facts therein stated. It was in no sense like the 
introduction of a witness by a party, and then attempting 
to impeach the witness. That rests upon a very different 
principle wholly inapplicable to the question here raised. 
There is no rule better understood than that a party may 
show that his own witness is mistaken in regard to which 
he testifies. We are convinced that no error was committed 
cither in allowing the answer to be introduced as evidence 
or in accepting the evidence of the plaintiff in relation to 
the facts therein stated." In that case it was the original 
answer which was introduced in evidence after an amended 
answer had been served. 

The admissions of a deceased party are admissible 
against his executor in an action by the same party for the 
same cause of action when such admissions were made in a 
verified answer in an action pending before the death of 
such party. Miller v. McGuckin, 15 Abb. N, C. 204. 

Where an amended answer denies an allegation admit- 
ted in the original answer, such allegation is deemed de- 
nied at the trial, and must be proved like any other fact 
rais d by the issues. Houghtaling v, Lloyd, 21 Civ. Fro, 

r . 56. 

A verified answer which has been superseded by an 
amended answer, may still be received in evidence as au 
admission against the defendant of the facts therein stated 
^N. Y. & Lake Champlain Transportation Co. v, Hurd, 44 
J£un^ 17), and the court said as to the objection that this 
answer was not competent evidence: "Upon what prin- 
ciple can it be rejected as incompetent? It was a declara- 
tion by the defendants made with such deliberation and 
solemnity as to be conclusive upon them, if the original 
answer had not been superseded by the amended answer. 
It is true that by the service of the amended answer it lost 
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its conclusiveness as an answer, and the party was no 
longer bound by it as such, but it nevertheless retained its 
character as an admission by a party and could be used as 
•evidence against him subject to being contradicted or ex- 
plained by other evidence. There is no rule of evidence, 
nor do we perceive any principle of right that would be 
subserved by excluding a declaration by a party not privi- 
leged upon some rule of public policy from being used 
against him as evidence, and this view seems to be sus- 
tained by authority." 

A court or referee is presumed to have knowledge of 
the contents of the pleadings in a case, and it is not neces- 
sary for a party to read them in evidence in order to avail 
himself of admissions therein. White v. Smith, 46 N, Y, 418. 

It is error to admit in evidence on behalf of the plaint- 
iff to prove the agency through which the contract in suit 
was made, the verification of the answer in which the one 
making the affidavit stated that he was the agent of the 
defendant. Bowen v. Powell, x Lans. i. 



DYKMAN V. KEENEY. 

Court of Appeals ; December ^ 1897. 

[Rcv'g 21 App. Div, 114.] 

PUadifig; demurrer ; corporations ; suit in equity against directors 
for misconduct, '\ A complaint in a suit in equity by a receiver 
of a bank against the directors of the corporation alleged num- 
erous acts of misconduct, by various directors, at different 
times, each one of which acts was participated in by one or 
more of the defendants, and some of the acts by all of such 
directors, but also averred that the plaintiff had no knowledge 
as to what extent each of such directors was responsible for 
such acts, and as to how far each one participated therein, and 
prayed for a discovery and accounting, to fix the liability of 
each of the defendants for the alleged improper acts, through 
which the bank had lost large sums of money, and had been 
otherwise damaged, — Hetd, that the complaint did not set forth 
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a good cause of action in equity, and a demurrer thereto for 
insufficiency and for misjoinder of causes of action, should be 
sustained.* 

Appeal by the defendant, David W. Binns, from an 
interlocutory judgment of the Supreme Court, Appellate 
Division, Second Department, affirming a judgment of the 
Special Term, overruling a demurrer interposed by the 
defendant to the complaint. 

This action is brought by William M. Dykman as re- 
ceiver of the Commercial Bank against Seth L. Keeney 
and others, who either were formerly directors of the bank, 
or who are the personal representatives of deceased direc- 
tors. The complaint alleges that these directors were such 
between April, 1886, and August, 1893; some during all 
of that period of time, and others during varying periods 
of time between those dates. It charges the defendants, 
during the several periods while they were in office, with 
conduct which was negligent, wasteful and in violation of 
the statute in many respects, and the result of which was 
to effect the ruin of the bank. It shows that loans and 
discounts were made in excess of the amount allowed by 
law ; that losses were permitted to occur to an amount in 
excess of the undivided profits, thereby creating a deficit 
in the capital of the bank ; that debts were suffered to 
remain without prosecution and on which no interest had 
been paid for more than one year ; that, in the calculation 
of profits for the purpose of dividends, debts and the in- 
terest accrued and unpaid on the same were included ; 
that pretended dividends on the shares of bank stock were 
made as from undivided profits, when, in fact, they were 
paid out of the capital stock ; that obligations were per- 
mitted to be renewed without the payment of the accrued 
interest ; that overdrafts were permitted to be made ; that 
1 

♦ See Note following this case on Remedy for Neglect of Duty 
by Directors, etc. of a Corporation. 
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loans were made to persons who were already indebted to 
the bank, or who were known to be engaged in hazardous 
enterprises, or upon pretended security known to be inade- 
quate ; that certain of the directors were allowed to obtain 
a preference over the bank by judgment and execution 
against a certain mining company which was largely in- 
debted to the bank, when, if the bank's claim against the 
company's property had been duly enforced, it might have 
been, at least in part, collected ; that they retained in office a 
cashier, with knowledge that he was dishonest, incompe- 
tent, and guilty of a falsification of the books of the bank, 
and, finally, that reports were caused to be made to the 
Superintendent of the Banking Department which con- 
tained misstatements and which were made to insure a 
continuance of the bank in business. It is alleged in the 
complaint that none of the acts complained of were com- 
pletely accomplished by all of the directors ; that certain 
of them were done during their several periods of office ; 
that the persons mentioned as having done the acts com- 
plained of within periods of time specified are severally 
liable for the separate and personal misconduct of such 
acts and in separate and different amounts therefor; that, 
as to many of the acts complained of the plaintiff is un- 
able to determine or allege the degree in which the par- 
ticular directors have respectively participated, or the 
proportion or amount of their liability. 

The complaint alleges that the acts complained of 
were numerous and complicated and that many were not 
recorded in the books of the bank ; that the books and 
accounts do not contain accurate records of the acts which 
were done in the name of the bank by the directors, vhile 
they were respectively in office, and that plaintiff is unable 
to determine the number, or the nature of the said acts, 
or the sums of money involved therein respectively. It is 
alleged that the plaintiff has not knowledge or informa- 
tion sufficient to enable him to prove the acts complained 
of, unless a discovery and an account thereof be made by 
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the defendants and that, unless relief is granted to hin> 
against all of the defendants, as hereinafter prayed for, it 
will be necessary for him to bring and maintain a multi^ 
plicity of actions, to the delay of his administration, and 
that, by reason of matters alleged, he has no adequate 
remedy at law, in the premises. The prayer of the com- 
plaint is for a judgment, first, that the defendants were 
guilty of negligence, waste and violation of duty under 
the law, in doing the acts alleged ; second, that the bank 
had suffered loss and damage by reason of such acts, and 
that the plaintiff is entitled to recover from each of the 
defendants, respectively, the amount which shall, upon an 
accounting in this action, appear to be due from them re- 
spectively, and third, that an account be taken between 
the plaintiff and each of the defendants and that each de- 
fendant make discovery, not only as to the acts and trans- 
actions done in the name of the bank by any of the direc- 
tors, but also as to the liability of each of the defendants 
and the degree and proportion of such liability, and that 
upon such an account the damages sustained by the bank 
may be ascertained and that the plaintiff recover from the 
defendants respectively the separate and different amounts 
for which each of the defendants may be found to be sev- 
erally liable for the several and personal misconduct in 
the premises for himself or his decedent. 

One of the defendants has demurred to the complaint,, 
upon the grounds that there was an improper joinder of 
causes of action and that the complaint does not state 
facts sufficient to constitute a cause of action. The de- 
murrer was overruled at the special term and, upon ap- 
peal to the Appellate Division, there was an affirmance 
of the special term judgment (21 App, Div, 114). An 
application for leave to appeal was granted by the Appel- 
late Division and two questions of law were certified for 
review by this court, viz : whether the complaint in this 
action sets forth a cause of action in equity and, second^ 
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whether there has been an improper joinder of causes of 
action in the complaint herein. 

Held, that the complaint did not set forth a cause of 
action in equity and there was a misjoinder of causes of 
action. We think that the present appeal is controlled 
by our disposition of the case of O'Brien v. Fitzgerald 
(150 N. K at p. 572). That, like this, was an action 
brought by receivers of a bank to recover against its di- 
rectors for the negligent performance of their duties, and 
the demurrer to the complaint raised a similar question to 
that now before us. When that case first came before this 
court (143 N, Y. 377), we all concurred in the opinion that 
the demurrer should be sustained. Judge FiNCH, who de- 
livered the opinion of this court, observed that, on its face 
and in its form, the action was one at law to recover 
damages for negligence and that no facts were stated which 
indicated a need of the intervention of a court of equity. 
He pointed out several respects in which the complaint 
was granting in proper averments to make out an equit- 
able cause of action, and he concluded that, while the 
formal demand of relief is not decisive of the legal or 
equitable character of the action, yet the demand for a 
money judgment therein was consistent with a perfect 
cause of action in the complaint to recover damages at 
law. 

When that case again came before this court (150 N, K 
572), certain amendments had been made in the complaint. 
Allegations were inserted, to the effect that, by reason of 
the several liability of the defendants for personal mis- 
conduct and breaches of trust and of the necessity for the 
court to determine the extent to which each defendant 
was chargeable, full and adequate relief could not be 
granted unless the defendants were required to account in 
the action for their respective acts and that, unless relief 
were thus granted against all the defendants, it would be 
necessary to bring and maintain a multiplicity of suits, in- 
volving great expense to the estate and delay in the 
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plaintiffs' administration of their trust. It was also 
alleged that, for the completeness of the plaintiff's remedy, 
it was necessary that the several defendants should make 
discovery as to their conduct and management of the 
affairs of the bank. It was further alleged that the plaint- 
iffs had no adequate remedy at law, and they prayed for 
judgment that the defendants be required to account with 
respect to their administration of the trusts reposed in 
them ; that their liability be apportioned among them and 
the amount of the liability of each fixed and determined ; 
that a decree be rendered against each for an amount 
equal to the injury to the trust fund administered by them 
and that they make full discovery as to their participation 
in the breaches of trust set forth. 

The Appellate Division then affirmed the judgment of 
the special term sustaining a second demurrer to the 
complaint (6 App, Div. 509), but certified to us the same 
questions as have been certified in the present case. We 
affirmed the judgment upon the opinion below, holding 
that the amended complaint did not set forth a cause of 
action in equity, and that there had been an improper 
joinder of causes of action. 

It is very clear, therefore, that we are committed by 
our decision in O'Brien v, Fitzgerald, to the view that 
where the action is to hold persons responsible to the re- 
ceiver of a corporation for a neglectful and wrongful per- 
formance of their duties as directors and to recover the 
losses sustained by the corporation, the action is one at 
law, and that something more is required to warrant the 
intervention of a court of equity than mere allegations 
showing that the acts complained of are numerous and 
complicated ; that they are difficult of ascertainment, with- 
out a discovery with respect to them, and that a multipli- 
city of actions would be necessary, if all the directors, who 
were in office during the whole or a part of the time within 
which the acts complained of were committed, could not 
be associated as defendants in one action. 
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While some observations of Judge FiNCH, when the 
case of O'Brien v, Fitzgerald was first before us, have 
been pointed out as indicating that such an action might 
lie in equity, they were made with respect to the case ap- 
pearing by the complaint before him, and it is very clear 
from his opinion that he entertained a grave doubt as to 
whether an equitable action could be at all supported upon 
the facts pleaded. His expression as to that was as 
follows : " My doubt about that is very grave, although 
I leave the question open." Again the doubt appears, 
when, after remarking that some cases seem to allow the 
remedy of a suit in equity by a corporation against its di- 
rectors to recover losses, he says : " Granting that, and 
granting also what I am not now ready to admit as the 
law of this State, that the facts pleaded in the present 
case are sufficient to support the action as an equitable 
one, we are left by the pleader in a doubt which can only 
be solved by recurring to the demand for relief." The 
question was, therefore, left an open one and was met upon 
the second demurrer to the amended complaint in O'Brien 
V, Fitzgerald. It is again here, in even a stronger form. 

That an action in equity will lie by a stockholder 
against the directors of his corporation, for violations of 
their duties or breaches of the trust committed to them, 
is well settled and as recently asserted as in the case of 
Brinckerhoff v, Bostwick (88 N, K 52 : 105 iV. K 567). 
But, as it was observed by Judge FiNCH, in the opinion 
referred to, there is a wide and vital difference between 
such a case and one where the action is by the corporation 
against its delinquent directors. Quite lately, the case of 
Empire S^ate Savings Bank of Buffalo v. Beard (151 N, 
V' 638), was disposed of by us upon the authority of 
O'Brien v. Fitzgerald. That case was very similar to the 
present one, with respect to the acts complained of on the 
part of the trustees of the savings bank and presented a 
continuous system of mismanagement. The general term 
had there held that the action would lie in equity in order 
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to prevent a multiplicity of actions. In the case of Hig. 
gins 1/. Tefft (4 App. Div. 62 ; S. C, 74 St, R. 100 ; 38 Supp* 
716), the opinion of this court in O'Brien v. Fitzgerald 
was followed, and similar conclusions reached, as were af- 
firmed by us upon the second appeal in that case. 

In such actions as these the defendants, as directors^ 
are not proceeded against strictly as trustees, but as agents 
acting for a principal, and for any damage caused by their 
neglect and violation of duty the remedy at law is ade* 
quate. 

Without further discussion, the conclusion we have 
reached is that, although the pleader has endeavored in 
the framing of his complaint, to give to it an equitable 
form, he has failed to do more than to show, and to en- 
large upon, the difficulties of the plaintiff's situation and 
of making the proof to sustain a recovery. It only sets 
forth a cause of action for damages for the negligent and 
wrongful acts of these directors ; where equitable relief 
is unnecessary and where the defendants ought not to 
be deprived of their constitutional right of a trial by 
jury. If there is any hardship in our views, and if it is 
urged (which we do not admit), that the difficulty of 
holding delinquent directors responsible for their wrong- 
ful and negligent acts is added to and should require a 
different rule, the remedy should be sought for in legisla- 
tion which would permit that form of action which the 
law of the State does not now, in our judgment, permit. 

The questions certified to us are answered as follows : 

1st. Whether the amended complaint in this action 
sets forth a cause of action in equity. Answer, no. 

2d. Whether there has been an improper joinder of 
causes of action in the amended complaint herein. 
Answer, yes. 

Opinion by GRAY, J. All concur except MARTIN, J.> 
not voting. 
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Judgments reversed, and demurrer sustained, with costs* 
Henry M. Dater^ for the defendant, appellant. 
Herbert T, Ketcham, for the plaintiff, respondents. 



Note on Remedy for Neglect of Duty by Directors 

etc., OF A Corporation. 

The case in the text seems to settle the law that a cor- 
poration cannot, in one action in equit)^ sue its directors, 
officers or trustees for various acts of negligence, misfeasance 
and nonfeasance, resulting in loss to the corporation. 

This question has been discussed in two recent leading 
cases. In O'Brien v, Fitzgerald (143 H, K. 377), the action 
was brought by a receiver of the corporation and the de- 
mand for relief was for a money judgment, for a specific 
sum, against all the defendants. In stating the facts in 
that case, the court said, at page 380 : 

** On its face and in its form this is an action at law to 
recover damages for negligence. The corporation repre- 
sented by its duly appointed receivers, sues individuals who 
were its directors for such neglect or wrong in the perform- 
ance of their duties as resulted in large losses, and demands 
a money judgment for the damages sustained. There is no 
suggestion that any equitable relief is essential to a full 
and complete redress, and no facts are stated which indi- 
cate a need of such intervention. It is not averred that a 
discovery is requisite to the completeness of the remedy ; 
on the contrary, the acts of negligence are asserted as fully 
known, and capable of proof. It is not alleged that an 
accounting is necessary to ascertain the damages, but these 
are claimed as a definite and fixed sum, resulting directly 
from the negligent acts of the defendants. It is not as- 
serted that such defendants are severally liable for separate 
and personal misconduct and in separate and different 
amounts, although that is a reasonable inference from the 
facts stated in the complaint, but demands judgment 
against all and against each for the full amount claimed." 

The court there said that from the facts stated in the 
complaint it was uncertain whether the action was one in 
equity or at law, and that such facts might be enough to 
support either form of action. In such a case, it was held, 
the court might look to the demand for relief to detemiine 
the form of action intended to be brought, and as the de- 
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niand in that case was for a certain sum of money as 
damages for the alleged negligent acts, the court must con- 
sider the action as one at law. Under such circumstances 
the demurrer, which was interposed to the complaint based 
upon the ground that different causes of action affect- 
ing different persons had been improperly joined, must be 
sustained. The court refused to decide whether or not 
such an action could be maintained in equity on the com- 
plaint as there drawn, and Finch, T., in writing the opinion 
of the court, says, at page 383 : *' If there were further alle- 
gations showing somewhere or in some way the need of 
equitable intervention the diflSculty would be removed." 
Citing Glenn v, Lancaster, 21 Abb, N. C. 272 ; Hun v, 
Cary>2 N. K 65. 

The plaintiff in the O'Brien case amended his complaint, 
and upon a second demurrer the Appellate Division (6 
App, Div, 509), again upheld the demurrer, upon the ground 
thvit such additional facts as were pleaded were insufficient 
to change the action from one at law to a suit in equity, 
after the Court of Appeals had expressly declared that the 
facts pleaded were sufficient to sustain an action at law. 
And to the contention that it was necessary to sue in 
equity in order to avoid a multiplicity of suits the court 
pointed out the distinction between a number of actions 
against one defendant and one action against a multiplicity 
of defendants. This decision was aflSrmed without opin- 
ion, 150 N. y. 572. 

The case of Brinckerhoff v. Bostwick was before the 
Court of Appeals three times. SSJV. Y. 52 ; 99 Id. 185 ; 
105 Id. 567. This was an action by stockholders of a na- 
tional bank against directors for acts of negligence and 
misfeasance. The plaintiff sued on behalf of himself and 
other stockholders, and the receiver of the bank having 
been requested to bring the action and having refused to 
do so the stockholder brought it in his own name. The 
first time it was before the Court of Appeals a demurrer to 
the complaint, which had been sustained below, was over- 
ruled and judgment ordered for the plaintiff, with permis- 
sion to the defendant to answer Upon the trial the com- 
plaint was dismissed, upon the ground that the action was 
barred by the three years' statute of limitations. Code Civ. 
^^Oy § 394. The Court of Appeals held that the cause of 
action was not one created by statute, but existed inde- 
pendent of any statute law, and was not barred until ten 
years after the cause of action accrued. The third appeal 
was from an order of the general term, reversing an order 
made at circuit, which struck the case from the circuit cal- 
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endar and sent it to special term, with a provision that 
certain issues of fact should be framed and sent to a jury 
for trial. The Court of Appeals reversed the general term 
order and affirmed that of the special term, and further said 
that the action was an equitable one. The court distin- 
guishes the case of Hun v. Gary (82 N, Y. 65), and says 
that in the latter case there was practically one act for 
which the directors were all equally liable. 

In Higgins v, Tefft (4 App. Div, 62), the complaint was 
in many respects similar to that in O'Brien v, Fitzgerald 
{supra). The main difference noticed by the court was 
that in the Higgins case there was no demand for relief in 
a specific amount, but the plaintiff prayed that judgment 
should be entered against the various defendants in the 
several amounts in which they might be found to be liable. 
The court held that such a prayer for relief could not 
change the action from one at law to a suit in equity, and 
sustained the demurrer interposed by the defendant, on the 
ground that there was a misjoinder of causes of action in 
one complaint. 

In that case the plaintiff subsequently amended his 
complaint but the demurrer to it was again sustained at 
special terra. JV, Y, Law. J, Dec. 30, 1896. 

In Hun V. Gary (82 N. Y. 65), an action at law by a re- 
ceiver was upheld against the directors of a savings bank 
for negh'gence. In that case, however, there appears to- 
have been practically one act, or one series of acts, which 
was participated in by all the directors who were made de~ 
fendants. No demurrer appears to have been interposed 
in that case because of misjoinder of parties defendant, but 
the defendants moved, when the case came up for trial at 
circuit, before a jury, to have it sent to special term, which 
motion was denied and the court held that this was not 
error, as the action was one at law. 

The case of Glenn v. Lancaster (21 Abb, N, C, 272) was 
an action by a trustee for the benefit of creditors of a cor- 
poration against a stockholder for unpaid subscriptions to 
stock in which the defendant set up facts entitling him to 
an accounting as between him, the corporation and the 
other stockholders to determine the amount for which he 
was legally liable, and the court held that a ruling that the 
case was not one to which the defendant was entitled to a 
trial by the court was not error. 

A number of cases have held that a stockholder could 
maintain an action against directors of a corporation for 
misfeasance, and this appears almost invariably to have 
been held to be an equitable action ; that the stockholder 
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must first apply to the corporation to bring the action be- 
fore proceeding in bis own name ; and that be could not 
thus proceed unless the corporation refused to sue, unless 
the company was still under the control of the officers 
against whom complaint was made, when it was unneces- 
s;iry to make such a request See cases cited in Note on 
Protection of Minority Stockholders, ^N. Y. Ann, Cas. 368. 
Sections 1781, 1782, of the Code of Civil Procedure pro- 
vide that an action may be maintained against one or more 
trustees, directors, managers or other officers of a corpora- 
tion for certain wrongful acts of such officers, as therein 
specified, but such action can only be brought by the attor- 
ney general in behalf of the people, or in certain cases by 
a creditor, trustee, director, manager or other officer of the 
corporation. 



JACKSON V. MURRAY. 

Snpreme Courtf Second Department^ Appellate Division. 

January, 1898. 

Supplementary proceedings: contempt ; disposal of trust fund,'\ 
Where a judgment debtor had made a deposit in a savings 
bank in trust for her daughter when an order in supplementary 
proceedings was served upon her, and subsequently disposed of 
the fund by giving it to the cestui que trust, — Held, that she was 
guilty of contempt.* 

* See Matter of McLarney, ante, page 21, and cases there cited 
in footnote. 

In People z/. Kingsland (3-^^^. C/. App. Dec, 526 ; s. C, 3 Keyes, 
325), the judgment debtor had a deposit in a bank in his own name 
followed merely by the words " in trust, " and it was held that he had 
the legal title to the money, and it was a contempt for him to dis- 
pose of it while under an injunction order. 

That case was distinguished in Beard v. Snook, 47 Hun, 158 
In the latter case the judgment debtor conducted business as the 
agent for his wife, and as such agent made several investments with 
her money in " bucket shops, " and then brought an action against 
the proprietor of the bucket shop, in his own name, to recover the 
money which was lost. Before the action came to trial the defend- 
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Appeal by the defendant from an order of the City 
Court of Yonkers, adjudging her guilty of contempt. 

Action by Edwin M. Jackson and another, against 
Catharine Murray, in which the plaintiffs recovered judg- 
ment and instituted supplementary proceedings against 
the defendant. Upon the examination it appeared that 
the defendant had, when the order was served upon her, 
an account in the savings bank in the name of '' Catharine 
Murray, in trust for Julia Murray,'* and after the service 
of the order, she drew out this money. Upon the motion 
to punish the defendant for contempt Julia Murray made 
an affidavit in which she said the money belonged to her, 
and the defendant swore to the same state of facts. The 
court adjudged her guilty of contempt, and fined her the 
amount of money which had been drawn from the bank. 

Held, no error. It may be true that the equitable 
title to the money was in the cestui que trust. Cunning- 
ham V, Davenport, 147 N, Y. 43 ; S. C, 41 N. E. 412. It 
is equally true that a court would be authorized to find, 
upon the evidence, in a proper action, that the money 
was in fact the property of Catharine Murray. But, 
however this may be, she was invested with the legal 
title to the money when the order was served, and when 
the same was drawn out. Her act in transferring the 
fund was, there fore, a violation of the order, within the 

- Ml I - ■ ■ ■■■ ^ * 

ant made a settlement by paying $2,500, $500 of which was retained 
by the attorneys, and the balance of $2,000 was paid to the debtor's 
wife, and the Third Department said that although it appeared from 
the record in the action against the brokers that this money be- 
longed to the debtor himself, it was made to appear that as a matter 
of fact the money belonged to the debtor's wife, and the debtor was 
not guilty of contempt in having disposed of it. 

In Beaver v, Beaver (117 JV^. Y, 421), it was held that a trust 
could not be implied from a mere deposit in a savings bank by one 
person in the name of another. 

As to the effect of changing a deposit in a bank from the deposi- 
tor's own name to his name in trust for another person, see Cun- 
ningham V. Davenport, 74 Hun^ 53, and cases there cited. 
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authority of People v. Kingsland, (3 Aib. Ct. Ap. Dec. 
526 ; s. C, 3 Keyes 325), and authorized the order which 
was made. 

Opinion by Hatch, J. All concur. 

Order affirmed with $10 costs and disbursements. 

F. X. Donoghue^ for the plaintiffs, respondents. 
Adrian M, Potter ^ for the defendant, appellant. 



ELEVENTH WARD BANK v. HEATHER. 

Supreme Court, First Department y Appellate Term ; 

December, 1897. 

1. Supplementary proceedings ; motion to vacate order; possession of 

real estate by the debtor.] Where a sheriff has returned an 
execution against a debtor nulla bona, without collusion be- 
tween him and the creditor, an order for the examination of 
the debtor in supplementary proceedings should not be vacated 
upon an affidavit by the debtor that he is the owner of real 
property upon which the sheriff could levy under the execution^ 
particularly where it is not shown that such property is suffi- 
cient to wholly satisfy the judgment. 

2. Execution: collateral attack of sheriff's return,] The return by a 

sheriff of nulla bona on an execution cannot be attacked on a 
motion to vacate an order in supplementary proceedings 
founded upon such return, but its truth can be questioned only 
by a direct attack on a motion to vacate the return.* 



* It was held in Evans v. Parker (20 Wend. 622), that the court 
would not set aside the return of nulla bona as false ; that the 
sheriff made it on his own responsibility and he was liable therefor 
if it was untrue. 

The case last mentioned is cited with approval in Forbes v. 
Waller (25 N, Y, 4.30), where the court says at page 438; "The 
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Appeal by plaintiff, a judgment creditor of the de- 
fendants, from an affirmance by the General Term of the 

court will not set aside or interfere with the return of an execution 
unless there be collusion between the plaintiff and the sheriff to 
the prejudice of the debtor. . . , That a return has been made by 
the sheriff at the request of the plaintiff, does not affect the ulterior 
proceedings by action unless the debtor has property which 
could have been reached by execution." 

In Renaud v, O'Brien (35 N. Y, 99), it is said in the course of 
the opinion of Hunt, J., at page 102 : " The return of the execution 
is also a proceeding in the original action, and upon its return it 
becomes, like the judgment-roll, a part of the record proceedings in 
the case which cannot be attacked collaterally in another suit, but 
must be the subject of an original motion." 

However, in Moyer v, Moyer {yApp, Div, 523), it is said, at page 
534 : " Respondent makes the further objection that we are con- 
cluded by the sheriff's return upon the execution upon the question 
whether the defendant had property liable to sale upon execution, 
and that it must be presumed that the sheriff did his duty, and if 
the sheriff made a false return the defendant has his remedy. . . . 
Though the sheriff has returned the execution unsatisfied, the re- 
cord in this case discloses that such return was false, and we are 
not concluded by it. More than that there is strong evidence in 
the record that the return of this officer was for the purpose of ex- 
onerating one of the defendants in the judgment, and collecting the 
debt out of the other defendant, by the direction of the plaintiff's 
attorney, through the means of supplementary proceedings. The 
court will not refuse justice to an appellant because it may be tech- 
nically barred by the mistaken or collusive acts of one of its 
officers." 

In Douglas v, Haberstro (88 N. V. 611), the plaintiff had 
brought a tort action in which the defendant had been arrested, 
and gave bail to the sheriff ; the sureties on the bail did not justify. 
Subsequently the plaintiff recovered judgment in tort, and issued a 
property execution which was returned unsatisfied. He then is- 
sued an execution against the person, and while this was in the 
hands of the sheriff, and still had forty days to run, the plaintiff's 
attorney told the sheriff's deputy to return the execution" defend- 
ant not found" and this was done. The plaintiff then brought an 
action against the sheriff as bail, and the court held that the direc- 
tion by the plaintiff's attorney to return the execution " defendant 
not found " exonerated the sheriff. 

Vol. v.— 6 
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N. Y. City Court, of an order of the Special Term, vacat- 
ing an order for the examination of the respondent 
George Heather, in proceedings supplementary to exe- 
cution. 

The plaintiff instituted supplementary proceedings upon 
the return of an execution against property unsatisfied, 
and his affidavits set forth all the jurisdictional facts to 
entitle him to an order for the examination of the judg- 
ment debtor. Such an order was granted, but upon the 
return day it was vacated upon the motion of George 
Heather, one of the defendants, upon his affidavit show- 
ing that he was seized and possessed of real property sub- 
ject to levy under execution. 

Heldy error. The right to examine a judgment debtor 
in supplementary proceedings is not discretionary when 
the affidavit for such order complies with the requirements 
of the Code. Upon proof of the facts the judgment 
creditor " is entitled " to the order. (Code, § 2435.) As 
he is entitled to the order he is, as matter of course, en- 
titled to the examination under it, unless any jurisdic- 
tional fact is disputed by the judgment debtor, or fraud 
or collusion between the sheriff and the creditor is shown. 
An attack upon the truth of the sheriff's return of nulla 
bona does not affect the right to the examination. The 
jurisdictional fact is the return itself. The truth of the 
return cannot be inquired into collaterally, but only upon 
motion to set it aside. The court will not go behind the 
return except upon such a motion. Sperling v. Levy, 10 
Abb, Pr. 426; Tyler v. Whitney, 12 Id. 465. 

The judgment debtor's affidavit to the possession of 
property ought not to hinder the examination. If he has 
property sufficient to satisfy the execution in full, he can 
sell it and pay the judgment. If he does not do so, it is 
prima facie evidence that the property will not satisfy the 
judgment, and the creditor should be afforded every facil- 
ity in his inquiry for further assets. In this case, the 
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court, without evidence that the property disclosed was 
sufficient to pay the judgment in full, or even any part of 
it, refused to allow the examination, thus putting the 
creditor to the delay and expense of a second execution 
and a probable second resort to supplementary proceed- 
ings, and this without any fault of his own, but for relying 
on the sheriff's return. In fact the judgment creditor 
showed by affidavit the existence of prior unsatisfied 
judgments, some by confession against the debtor, aggre- 
gating many thousands of dollars, thus confirming the 
probability that the property disclosed was insufficient to 
satisfy the plaintiff's execution. The debtor in his affida- 
vit refrained from any statement as to whether the real 
estate was encumbered, or as to its value. But even if 
there were nothing in the case to show that the property 
disclosed would probably not satisfy the plaintiff's judg- 
ment in whole, or in part, the authorities are in favor of 
his right to the examination upon the sheriff's return of 
no property, since it is not shown that such return was 
collusive or fraudulent. 

When the remedy of the creditor, upon the return of 
execution unsatisfied, was by creditor's bill, it was held 
that the motion for receiver in his suit should not be 
denied upon proof that the debtor had real estate upon 
which he had requested the sheriff to levy, and that instead 
of doing so the sheriff had returned the execution unsatis- 
fied ; because it was not shown that the property was suf- 
ficient to satisfy the whole judgment, or that the return 
was fraudulent, or collusive. Stoors v. Kelsey, 2 Paige, 
418. The fact that there was property which the sheriff 
ought to have taken or sold will not affect the right of the 
judgment creditor to supplementary proceedings. Fenton 
V. Flagg, 24 How. Pr. 499; 4 Wait Pr. 132. The sheriff 
has a discretion in determining whether a sale of the prop- 
erty will yield anything to pay the judgment. He acts 
according to his information and makes his return accord- 
ingly. Even where the judgment debtor took the proper 
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course and moved to set aside the return of milla bona as 
false, and it appeared that the sheriff, after a levy, had 
become satisfied that it would not bring sufficient over 
previous liens, and after consultation with plaintiff's 
attorney returned nulla bona, and the affidavits on the mo- 
tion were contradictory as to the value of the property, 
the motion was denied. Evans z/. Parker, 20 Wend. 622. 
A sheriff, after levy, being satisfied that an attempt to sell 
would be fruitless by reason of previous liens, may return 
nulla bona. Champenois v. White, i Wend. 92. The 
sheriff's return of no property furnishes sufficient evidence 
of the exhaustion of the legal remedies against the debtor 
to authorize the institution of a suit to reach other prop- 
erty possessed by him. Wright v, Nostrand, 94 N. Y. 31* 

The authorities upon which the respondent relies da 
not conflict with the view we take that the judgment 
creditor, upon the return of his execution unsatisfied, is 
entitled to the examination of the judgment debtor in 
supplementary proceedings, notwithstanding that the lat- 
ter shows that he is seized and possessed of property upon 
which the execution might have been levied, unless he can 
also show fraud, or collusion, between the sheriff and the 
plaintiff. Importers & Traders* Nat. Bank v. Quacken- 
bush, 143 N. V. 570 ; rcv'g So If un, in ; Moyer v. Moyer, 
7 Apfi. Div. 523 ; S. c, 40 Supp. 258. 

We do not decide that the court would not have the 
right to refuse the appointment of a receiver,* if it ap- 
peared that the property of the judgment debtor, subject 
to levy, was sufficient to satisfy the judgment, or if for 
any good reason it appeared inequitable to make the ap- 
pointment ; but it is manifest that such a conclusion 
should not be reached, in view of the sheriff's return, un- 

* See Note on Procedure where Property is Disclosed in Sup- 
plementary Proceedings, (i A'. K. Ann. Cas. 152), in which authori- 
ties are cited, at page 1 57, holding that a receiver appointed in sup- 
plementary proceeding's cannot sell real estate belonging to the 
debtor until the creditor has exhausted his remedy by execution. 
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til the creditor, by examination under his order, had had 
an opportunity of ascertaining the facts, and of ascertain- 
ing if the debtor had other property to which resort should 
be afforded the creditor. 

Opinion by Daly, P. J. McAdam and BiSCHOFF, J J., 
concurred. 

Orders of General and Special Terms reversed, and 
case remitted to the City Court to proceed with the ex- 
amination, with costs to appellant. 

G, S. P. Stillman, for the plaintiflF, appellant. 
Thomas D. AdamSy for the defendant, respondent. 



MATTER OF KIMBALL. 

Court of Appeals ; February y 1898, 

[Affirming 18 App, Div, 320.] 

1 . Judgment ; jurisdiction of person ; divorce ; Dakota court,] The 

judgment of divorce of a Dakota court entered against a resi- 
dent of this State in which there has been no personal service 
of process upon him in the jurisdiction of that State or appear- 
ance by him in the action, is void and of no force or effect in 
this State.* 

2. TAe same ; appearance ; amendment of decree, A letter of de- 

fendant, verified, but not in the form required by the statute, 
addressed to the plaintiff's attorney, and controverting some of 
the allegations of the complaint, but containing no specific 
denials thereof sufficient to raise an issue for trial, and not 

♦ See Atherton v. Atherton, post, p. 92, and Note on Validity 
of Foreign Divorce, /^5^ p. 97. 
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entitled in any action in any court of any State, — Held^ not to 
constitute an appearance by defendant so as to give the court 
jurisdiction of his person, and that an amendment nunc pro 
tunc so as to recite the defendant's appearance was ineffectual 
to validate the decree. 

Appeal by Maude E. Kimball from an order of the 
Appellate Division of the Supreme Court, Second Depart- 
ment, affirming a decree of the Surrogate's Court of 
Kings County denying her petition for the removal of 
Harriet A. Kimball and John S. James, as administratrix 
and administrator, and for the appointment of herself as 
administratrix in their place and stead, of the goods, 
chattels and credits which were of Edward C. Kimball, 
deceased. 

Edward C. Kimball died in the city of Brooklyn on 
November 9, 1896, intestate, leaving him surviving 
Harriet A. Kimball, his mother, and Harriet I. Kimball, 
his sister, as his only next of kin and heirs at law. On 
November 10, letters of administration were issued upon 
his estate by the surrogate of Kings county to Harriet A. 
Kimball and John S. James. On December 17th there- 
after, one Maude E. Kimball, claiming to be the widow 
of the deceased, filled a petition with the surrogate pray- 
ing for the revocation of the letters of administration 
issued to Harriet A. Kimball and John S. James and for 
the appointment of herself in their place and stead. It 
appears that she was married on May 12, 1885, ^^ one 
James L. Semon, in the city of New York, and that they 
resided together as huband and wife for a number of 
years, during which time two children were born to them ; 
that in the month of June, 1890, she left her husband in 
the city of New York and removed to the State of North 
Dakota where she took up her residence, and after re- 
maining in that State for a period of ninety days, insti- 
tuted an action in the district court of the fifth judicial 
district of that State for a divorce. She procured the 
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summons to be served upon Semon in the city of New 
York where he still continued and ever since has resided. 
The summons required him to appear and answer the 
complaint within thirty days after the service, and in 
default of so doing, the plaintiff would apply to the court 
for the relief demanded in the complaint. On Decem- 
ber 31st thereafter, the plaintiff *s attorney made an 
affidavit to the effect that more than thirty days had 
elapsed since the service of the summons was made upon 
the defendant, and that no answer or demurrer to the 
complaint in the action had been received by him, and 
that the said defendant had not made, served or filed any 
appearance in any manner in the action. Upon this 
affidavit an application was made to the court for the 
appointment of a referee to take proof as to the facts 
alleged in the complaint, and upon the report subse- 
quently made by the referee, judgment was entered 
annulling the marriage and granting her a divorce. 
About February 5, 1891, she returned to the city of New 
York, and. on June 29, 1895, was married to Edward C. 
Kimball in the city of Brooklyn. They thereafter lived 
together until about January 3, 1896, when Kimball left 
her and went to Easton, Pa., to engage in business. He 
died, the following November. Kimball knew at the 
time of his marriage that the petitioner was a divorced 
woman, but he had no knowledge of the means by which 
such divorce had been obtained and did not know that it 
was invalid. After his death and in December, 1896, 
Semon, the former husband of the petitioner, applied to 
the Dakota court which granted the decree of divorce tc> 
have a letter which he sent to the plaintiff's attorney, 
filed in the court as his answer in the divorce suit 7iunc 
pro tunc as of the date of its receipt by the plaintiff's 
attorney, and to have the decree of divorce, made on 
January 26, 1891, amended nunc pro tunc as of that date, 
by striking out the recital to the effect that the "defend- 
ant had failed to answer, demur or make appearance in 
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the action," and by inserting in place thereof the words, 
" The defendant having appeared herein and answered and 
submitted himself to the jurisdiction of the court." 
Notice of this application was given to the plaintiff's 
attorney who appeared in the divorce suit, but no notice 
was given to the personal representatives of the deceased. 
No one appearing to oppose, the motion was granted by 
the court, and the judgment was amended nunc pro tunc 
as prayed for. 

The letter claimed to have been sent by Semon was 
as follows : 

" New York, Oct. 23, '90. 
** Mr. Herman Winterer : 

" Dear Sir. — In reply to the contents of paper 
served on me Oct. 15, 1890, by your representative, rela- 
tive to my wife and children, I would say that my (wife) 
has sworn to matters untrue. For instance, this matter 
of desertion, this is surprising to me, as my wife person- 
ally ordered me from the house and stated that she never 
wished to see me again ; this was the fore part of Sep- 
tember, 1888. I did as I was ordered, having no alterna- 
tive, as I was living under her mother's roof. Now is it 
at all likely that a domesticated man (as my wife will 
tell you I was) would give up a good home, without good 
reasons for so doing ? It was only a short time after I 
left the house that they moved and took up another 
dwelling place. I never received any notification where I 
could see my children. I have meditated over this mat- 
ter more than once, and have often wondered why it was 
done. It is now over a year ago since I saw my children 
last. 

"In relation to my not providing for her, I would say 
that I have always given what I had, and very often 
more than I could afford. I am now carrying on the 
painting business, which was left to me by my father, 
who is now dead. When I came into possession of the 
business it was very much in debt. I have been trying 
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ever since I took it to wipe out this burden, but as yet 
have not fully accomph'shed my aim and desire. There 
were times when I was not doing very much in my busi- 
ness, and consequently could not provide as promptly as I 
would like to. My wife swearing that I did not provide 
for her the common necessaries of life simply tells an 
untruth. As to my drinking habits, I will admit that I 
have indulged a little too much at times, but now have 
got bravely over that, having not tasted it in over a year. 
As the father of my children, I was glad to hear of their 
existence, and hope in the near future of having the 
pleasure of seeing my own flesh and blood. 

'* Very respectfully, 
" JAS. L. SEMON, 803 9th Ave. N. Y. C. 



*' City and County of New York, ss. : 

" Jas. L. Semon, being duly sworn, deposes and says 
that he is the writer of the foregoing letter, that he 
knows the contents thereof, and that it is absolutely true 
in every particular. 

"JAS. L. SEMON. [L. s.] 



} 



*' Subscribed and sworn to before me 
this 23d day of October, 1890. 
[l. S.] " Jas. T. Clark, Notary Public for Co. of 

N. Yr 



It is contended that the judgment of the Dakota 
court, awarding to the petitioner a divorce from her for- 
mer husband, is valid and binding upon the parties, and 
that by reason thereof she had a lawful right to marry 
Kimball, and that, as his widow, she is entitled to letters 
of administration upon his estate and to share in the pro- 
ceeds thereof. 

The surrogate found as a fact that the defendant 
Semon did not appear in the action in Dakota, either in 
person or by attorney, and that the decree of divorce was 
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void ; and upon appeal his decision was affirmed by the 
Appellate Division (i8 App, Div. 320), and Maud E. Kim- 
ball thereupon appealed to this court. 

Held, that the order should be affirmed. The provi- 
sion of the Constitution of the United States, which de- 
clares that full faith and credit shall be given in each State 
to the judicial proceedings of every other State ; and the 
acts of Congress, which declare that the judgments of the 
State courts shall have the same faith and credit in other 
States as they have in the State where they were rendered, 
have repeatedly been held not to prevent an inquiry into 
the jurisdiction of the court in which the original judg- 
ment was rendered, nor into the rights of the State to 
exercise authority over the parties or subject-matter, nor 
an inquiry whether the judgment is founded on or 
impeachable for fraud ; and that such a judgment may 
be inquired into, although the record states facts which 
v/ould give the court jurisdiction. It is equally well set- 
tled that the judgment of a court of a sister State has no 
binding effect in this State, unless the court had jurisdic- 
tion of the subject-matter and of the person of the 
parties, and that want of jurisdiction may always be in- 
terposed against a judgment when it is sought to be en- 
forced, or when any benefit is claimed for or under it. 
Borden z\ Fitch, i^ Johns, 121 ; Andrews v, Montgomery, 
19 Johns. 162 ; Shumway v. Stillman, 4 Cow. 292 ; Kerr 
V. Kerr, 41 N. Y. 272. 

It will not be claimed that the judgment as originally 
entered was valid. It recited the service of the summons 
outside of the State ; that the defendant had not answered, 
demurred, or in any manner appeared in the action. The 
defendant was a resident of this State, and the courts of 
Dakota had never acquired jurisdiction of his person so 
as to have the power to order a judgment m personam 
against him. It is only upon the theory that he served 
an answer in that case, thereby submitting himself to the 
jurisdiction of that court, that it can be claimed that the 
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courts of that State acquired jurisdiction to grant a final 
judgment against him. But the letter which is claimed 
to have been forwarded to the plaintiff's attorney is not 
an appearance in the case nor an answer to the plaintiff's 
complaint. 

It is not entitled in any action in any court of any 
State. It does not purport to be a pleading in any ac- 
tion. It contains no specific denials of the allegations of 
the complaint which for a moment could be held to 
frame an issue requiring a trial. It is verified, but not 
in the form required by the statute. Semon nowhere 
swears that he is the defendant in the action or the per- 
son that was required to answer the complaint. This is 
the evidence upon which the surrogate was required to 
determine the validity of the judgment. Upon this evi- 
dence he found, as a fact, that the defendant did not 
appear in the action in person or by attorney. This 
finding has been affirmed by the unanimous judgment of 
the Appellate Division, and under the provisions of our 
Constitution, " No unanimous decision of the Appellate 
Division of the Supreme Court that there is evidence 
supporting or tending to sustain a finding of fact . . . 
shall be reviewed by the Court of Appeals." (Const, 
art. VI, § 9.) It is claimed, however, that this finding 
should be regarded as a conclusion of law and not as a 
determination of a question of fact. If we should so 
treat it we should not hesitate in sustaining the surro- 
gate. We then have a judgment of a court of a sister 
State entered against a resident of this State, in which 
there has been no personal service of process upon him 
in the jurisdiction of that State or appearance by him in 
the action by which the courts could acquire jurisdiction 
of his person. Such a judgment is void and of no force 
or effect in this State. Kerr v. Kerr, 41 iV. K 472 ; 
People V. Baker, 76 Id, 78 ; O'Dea v. O'Dea, loi Id, 23 ; 
S. c, 3 Haw, Pr. {N. S.) 271 ; Jones v. Jones, 108 N, V. 
415 ; s. C, 13 St. R. 838 ; Cross v. Cross, 108 N. V. 628 ; 
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s. c, I Silv. Ct. App. 572; 13 St. R. 470; De Meli v. 
De Meli, 120 N. Y. 485, 495 ; S. C, 31 St. R. 704 ; aff'g 11 
St. R.2gi ; Williams v. Williams, 130 N. Y. 193, 199 ; s. 
C, 41 St. R. 280. 

Opinion by Haight, J. All concur for affirmance, 
(Martin, J., in result, on the grounds that the question 
whether the defendant appeared in the action for divorce 
and submitted himself to the jurisdiction of the Dakota 
court was, under the evidence, a question of fact, and that 
the finding of the surrogate cannot be reviewed by this 
court), except Parker, Ch. J., who writes dissenting 
opinion on the ground that the Dakota court had power 
to make the amendment, and that the judgment could 
not be attacked collaterally because of the amendment. 

Order affirmed, with costs. 

Thomas Allison^ and W. Harlock, for the appellant. 

Z. H. Arnoldy for the respondent. 



ATHERTON v. ATHERTON. 
Court of Appeals ; March, 1 898. 

[Affirming 82 Hun 179.] 

I* Divorce ; foreign decree ; residence of wife.l Where a husband 
and wife residing in Kentucky separated under an agreement, 
and the wife removed to this State with intent to make her 
domicile here, — Held, that a decree of divorce rendered against 
her by a Kentucky court on the ground of abandonment, where 
process was not served on her within that State, and she did not 
appear or answer in the action, was void for lack of jurisdiction 
of the person of defend ant."^ 

♦ See Matter of Kimball, ante, p. 85, and Note on Validity of 
Foreign Divorces, following this case. 
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2. The same ; agreement as to alimony and custody of child,] A sep- 
aration agreement between a husband, wife and trustee, as to 
alimony and the custody of a child, is mutually abandoned by 
the acts of the husband in bringing an action against his wife for 
divorce in another State and of the wife in suing for a separation 
here, and leaves the courts of this State free to act as the cir- 
cumstances require in an action by the wife against her husband 
for a separation. 

Appeal from a judgment of the General Term of the 
Supreme Court, Fourth Department, affirming a judg- 
ment in favor of plaintiff granting her a limited divorce, 
entered upon a decision of the court on trial at Special 
Term. 

The defendant Peter L. Atherton, seeks on this appeal 
the reversal of a judgment for limited divorce recovered 
against hjm by his wife, Mary G. Atherton. The judg- 
ment rests upon the finding of the trial court that the 
defendant had treated the plaintiff in such a cruel and 
inhuman manner that it rendered it unsafe and improper 
for her to cohabit with him and justified her in seeking a 
separate residence ; it gives her alimony and the custody 
of the only child of the marriage. The plaintiff was mar- 
ried to the defendant in Clinton, New York, on October 
17, 1888. The defendant, a native of Kentucky, and at 
the time of his marriage resided with his parents at the 
city of Louisville. After the wedding trip the plaintiff 
and defendant took up their residence at the house of 
defendant's parents. On January 8, 1890, a daughter was 
born, and is the only issue of the marriage. 

On October 3, 1891, the plaintiff left her husband s 
house permanently, taking the child with her. On October 
10, 1 89 1, and before her departure for the State of New 
York, the plaintiff, her trustee, and the defendant, with 
the advice of counsel, entered into a certain agreement 
that will be referred to later. Immediately thereafter the 
plaintiff departed from the commonwealth of Kentucky 
and came to the State of New York with the intention, as 
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the trial court finds, of changing her residence and domi- 
cile from Kentucky to New York. 

In the month of December, 1892, the defendant com- 
menced an action against plaintiff in Kentucky for an 
absolute divorce, alleging that she had abandoned him in 
the month of October, 1891, without fault on his part, and 
such abandonment had continued uninterruptedly for the 
period of more than one year. Under the statutes of 
Kentucky the proof of this state of facts entitles a plaint- 
iff to a decree dissolving the bonds of matrimony. The 
defendant was not served with process in Kentucky nor 
did she appear in the action. The decree of divorce was 
obtained upon the assumption that the defendant was a 
resident of Kentucky who had been absent therefrom for 
four months, and could, therefore, receive notice of com- 
mencement and pendency of the action by a designated 
constructive process. The plaintifif made his formal 
proofs, and in the absence of the defendant the Kentucky 
decree was entered about March 14, 1893. 

The wife began the present action for a limited 
divorce on the ground of cruel and inhuman treatment 
in January, 1893, and the trial court rendered judgment 
in her favor in June, 1893. The husband appeared in 
this case, was represented by able Kentucky and New 
York counsel and the issues were thoroughly tried. The 
principal question presented by this appeal is whether the 
Kentucky decree is a bar to this action, the defendant 
having set it up in his answer. The plaintiff attacked 
this decree on the ground that it was entered by a court 
having no jurisdiction of her person, she being at the 
time the Kentucky action was begun and the decree 
therein entered, a resident of the State of New York. 
On the other hand, the defendant insisted that his wife 
was at the time referred to a resident of Kentucky and 
consequently bound by the decree. This was one of the 
issues tried and decided in favor of the wife. 

Held, that the judgment should be affirmed. The 
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learned counsel for the defendant from Kentucky argued 
with great earnestness and ability that the matrimonial 
domicile of the wife is that of her husband, and conse- 
quently we are compelled by the Constitution of the 
United States to give full faith and credit to the decree 
in her husband's favor. (Art. 4, sec. i.) In view of the 
fact that we have a finding fixing the wife's domicile in 
this State, we are of opinion that the Kentucky decree is 
void as to her under the law as well settled in this juris- 
diction. 

It is undoubtedly true that the matrimonial domicile 
of the wife is that of her husband, but this general rule 
has its exceptions. In this case we have the finding that 
the plaintiflf was justified in leaving her husband, and that 
her sole reason for so doing was his cruel and inhuman 
treatment. The plaintiff had a right to change her place 
of residence. Hunt v. Hunt, 72 N. Y. 217. 

It has been held in many cases that the jurisdiction of 
the court of another State in which judgment has been 
rendered, is always open to inquiry in the courts of this 
State ; and if that court has exceeded its jurisdiction, or 
has not obtained jurisdiction of the parties, the proceed- 
ings are void. Kerr v. Kerr, 41 N. Y. 272 ; Hoffman 7/. 
Hoffman, 46 -A^. F. 30; Hunt 7'. Hunt, 72 N. Y. 217; 
People V, Baker, 76 N. Y. 78 ; O'Dea v. O'Dea, loi N, Y. 
23 ; S. C, 3 How, Pr, {N, S.) 271 ; Jones v, Jones, 108 N. 
F. 415 ; S. C, 13 St. R. 838; de Meli z^. de Meli, 120 N. 
F. 485 ; S. C. 31 St. R. 704; aff'g 11 St. R. 291 ; Rigney 
V. Rigney, 127 N. F. 408 ; S. C, 40 St. R. 210; Williams 
V. Williams, 130 A^. F. 193 ; s. C.j 41 St. R. 280. 

We have carefully examined the evidence and have 
reached the conclusion that the findings of the trial court 
as to the issues of domicile of the plaintiff and the cruel 
and inhuman treatment by defendant of his wife are not 
without evidence to support them, and because of their 
affirmance by the General Term they are binding upon 
this court. It, therefore, follows upon the facts and the 
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law that the Kentucky judgment is not a bar to this 
action. 

It remains for us to consider the appellant's points 
based on the alleged effect of the agreement entered into 
by the plaintiff, her trustee and the defendant just prior 
to plaintiff's final departure from Kentucky. This agree- 
ment bears date October lo, 1891. We do not regard 
this instrument as technically articles of separation be- 
tween husband and wife, but rather an agreement to pro- 
vide for the best interests of the child, made in contem- 
plation of the fact that the parents had separated and 
were to live in different jurisdictions. 

We are of opinion that the suit for absolute divorce 
brought by the husband in Kentucky in December, 1892, 
and the action for limited divorce instituted by the wife in 
this State in January, 1893, both having proceeded to 
judgment, may be regarded as a mutual abandonment and 
termination of the agreement under its terms, and left the 
court below free to act as it deemed proper respecting the 
alimony of the wife and the custody and maintenance of 
the child. The provision of the agreement for the wife's 
alimony was not carried into the Kentucky decree, but 
the judgment in this action provides for the same amount 
of alimony per month of $125.00. 

Opinion by Bartlett, J. All concur, except Gray> 
J., absent, and Martin, J., not sitting. 



Judgment affirmed. 



Alfx. P. Humphrey and Simon W. Rosendale^ for the 
defendant, appellant. 

William Kernan^ for the plaintiff, respondent. 
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Note on Validity of Foreign Divorces. 

i. in general. 

The cases of Atherton v. Atherton and Matter of Kiin- 
ball, in the text, reiterate the rule which has been estab- 
lished in this State for some time, as shown hereafter, that 
a divorce, granted in a sister State, without service of pro- 
cess upon the defendant within the jurisdiction of the court 
which granted the decree, and without the appearance or 
voluntary submission of the defendant to the jurisdictioa 
of the court, is void for want of jurisdiction, notwithstand- 
ing process was served on the defendant within this State^ 

It seems also to be well settled that where the laws of 
another State require that the plaintiff shall be a resident 
of that State before he can maintain an action for a divorce^ 
the non-residence of the plaintiff may be shown in a collat- 
eral proceeding and thus invalidate the decree of divorce, 
because of the lack of jurisdiction of the plaintiff. 

A number of exceptions are found to these principles in: 
the reported cases, but each one seems to depend upon 
peculiar circumstances, and the various cases, where the 
courts have held that jurisdiction was acquired, notwith- 
standing the non-residence of the plaintiff, or the failure of 
personal service of the process on the defendant, rest upon 
facts which are unusual and peculiar to the particular 
cases so as to make them exceptions to the general rule. 
The courts of this State have not pretended to say that the 
judicial tribunals of another State might not acquire juris- 
diction of the parties to an action for divorce so as to ren- 
der a decree valid in the State in which it was granted as 
against both the plaintiff and defendant in the action, buc 
they have held that such a decree has no extra-territorial ef- 
fect ; that it is not valid in this State under the circum- 
stances above mentioned as to either party. 

In searching for the judicial determination of the effect 
to be given to the provision of Article IV, Section I, of the 
National Constitution, requiring each State to give full 
faith and credit to the judicial proceedings of every other 
State, it would be useless to go further back than the lead- 
ing case of Shumway v. Stillman (6 IVend. 447), which 
settled the law on the point in question, and which has^ 
been frequently cited since it was decided in 183 1. The- 
cases decided up to that time are examined, and the fol- 
lowing rules are there laid down : 

**An examination of the cases results in the establishment 

Vol. V.-7 
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of the following proposition : That the judf^mentof a court 
of general jurisdiction in any State in the Union is equally 
conclusive upon the parties in all the other States as in 
the State in which it was rendered. This, however, is sub- 
ject to two qualifications: i. If it appear by the record 
that the defendant was not served with process and did not 
appear in person or by attorney such judgment is void ; 
and, 2. If it appear by the record that the defendant ap- 
peared by attorney the defendant may disprove the author- 
ity of such attorney to appear for him." 

This rule is followed in Teel v, Yost {12^ N. Y. 387, at 
page 391), and has been cited with approval in a large num- 
ber of cases, both in this and in other States. 

The ecclesiastical law of England concerning divorce 
has never been adopted in this State, and it is controlled 
iiere entirely by the statutes. Jones v. Jones, 90 Hufiy 
414 ; s. c, 70 St. R. 319 ; 35 Supp. 877. 

II. JURISDICTION. 

0/ plaintiff . — Where the parties to an action for divorce 
were both residents of this State, and the action was brought 
in a second State and process was served personally on the 
defendant in a third State, — HfiJy that the decree was 
void here, although it may have been good in the State where 
the court was situated. Munson v, Munson, 60 Hurty 189 ; 
s. c, 38 St. ^. 7 ; 14 Supp. 692, In this case the court also 
held that it could be shown in a collateral proceeding that 
the plaintiff was not a resident of the State of California 
where the decree was secured, and the decree could be im- 
peached for fraud on that ground. 

In Bell V, Bell (4 App, Div, 527 ; s. c, 40 Supp. 443), it 
was held that a recital in a Pennsylvania judgment that 
the plaintiff there was a resident of that State, was not 
conclusive, and that it might be shown in a collateral pro- 
ceeding that the plaintiff was not as a matter of fact a 
resident of that State when the action was begun. 

In Kerr v. Kerr (41 N, V. 272), a divorce was granted 
by the courts of Indiana. It appeared by the Indiana stat- 
ute that in order to bring an action for divorce the plaintifiE 
must have been a resident of the State for at least one year, 
and although the decree recited that the plaintiff was such 
a resident, in a proceeding in the surrogate's court in this 
State, it appeared as a matter of fact that he was not such 
-a resident, but, on the contrary, was a resident of the 
State of New York at that time, and the court held tha 
this invalidated the judgment In that case also the court 
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reiterated the proposition that where there was no per- 
sonal service of process on the defendant and she did not 
appear or answer, the judgment was void for lack of 
jurisdiction. A firm of attorneys in Indiana did appear in 
the action, ostensibly for the defendant, but she denied 
that she had authorized them to appear, and while it was 
not necessary for the court to consider this point it appar- 
ently acquiesced in the proposition that the appearance 
could be shown to be unauthorized. 

Of defendant, — It is the settled law in this State that, 
where in an action for divorce begun in another State, the 
summons or process of the court was not served on the 
defendant personally within the jurisdiction of the court 
in which the action was brought, and the defendant did not 
appear or answer in the action, the judgment is to be 
deemed void for want of jurisdiction. Williams v, Wil- 
liams, 130 N, Y. 193 ; s. c, 41 St. R. 280 ; De Meli v. De 
Meli, 120 N, Y. 485 ; s. c, 31 St. R. 704 ; O'Dea v, 0*Dea, 
loi JV. Y. 23 ; Jones v. Jones, 108 N, Y. 415 ; s. c, 13 St. 
R. 838 ; Cross v. Cross, 108 N. Y, 628. 

It was held at an early date that a judgment for divorce 
granted by a court of another State was not valid or bind- 
ing upon the defendant, if he or she did not have an actual 
notice of the proceedings, or did not appear or defend the 
action. Borden v. Fitch, 15 Johns, 121. That case was 
decided in 1818, and it appeared that the laws of Vermont 
where the decree under consideration was secured, allowed 
a divorce to be granted after serving the summons upon 
the defendant by publication. In that case it appeared 
that the summons had been published, but there was no 
evidence that the defendant had received actual notice of 
the proceedings, and the court held that the want of juris- 
diction in such a case made the judgment utterly void and 
unavailable for any purpose, and that it might be attacked 
in any other proceeding on that ground. 

The same doctrine was announced in People v. Baker 
(76 N. Y. 78), where it was held that the courts of Ohio 
had no jurisdiction to grant an absolute divorce between 
parties who were married in that State where the defend- 
ant, at the time the action for divorce was begun, lived in 
this State and was never personally served with process 
here, although the summons was published, which was all 
that was required under the Ohio statute. 

In Williams t^. Williams (130 JV. Y. 193), an action was 
begun in Minnesota, and the summons was served on the 
defendant in Philadelphia, Pa., while she was temporarily 



100 VOLUME V. 



Note on Validity of Foreign Divorces. 



Stopping there, and it was held that the decree was of no 
eflEect in this State. 

A recital in a foreign decree of divorce that the defend- 
ant was a resident of the State in which the decree was 
granted at the time of the beginning of the action is not 
conclusive upon the defendant and may be disproved by 
her in a subsequent action involving the validity of the 
divorce where she was not served personally in the divorce 
action, did not appear therein and had no notice of the 
proceeding. Cross v. Cross, io8 N. Y. 628. 

III. EFFECT OF APPEARANCE BY DEFENDANT. 

Where a defendant, who was a resident of this State 
and was served with process here, in an action begun in 
Dakota while it was a territory, and such defendant ap- 
peared and answered in the action and a decree of divorce 
was entered against her, — Held, that it was valid and bind- 
ing the same as if it had been entered in this State. 
Matter of Bruyn, 17 Misc. 481. 

See also same principle, Johnson v, Johnson, 67 How. 
Pr. 144 ; Jones v. Tones, 108 N. V, 415. 

In Kinnier r. Kinnier (45 JV. Y. 535), a husband who 
was a resident of Massachusetts, went to Illinois for the 
express purpose of procuring a divorce, and commenced 
an action there in the proper court for that purpose. His 
wife appeared and by collusion with him, permitted a 
divorce to be granted against her, and subsequently 
married again. In an action by her second husband to 
annul the last marriage, on the ground that the defend- 
ant's former marriage was still in force, it was held that a 
complaint stating the above facts was insufficient, and a 
demurrer thereto should be sustained, and the court re- 
marked in deciding the case, at page 538 : " If the Illinois 
judgment was binding upon the parties to it and if the 
defendant and her former husband were divorced by that 
judgment as between themselves, their marriage was not 
in force when the plaintiff and defendant were married." 

If the defendant is not served with process within the 
jurisdiction of the court and the record shows that the 
defendant appeared by an attorney the defendant may dis- 
prove the authority of such attorney to appear for him. 
Shumway v, Stillman, 6 Wend. 44^ ; Teel v, Yost, 128 JV. V. 

387. 
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IV. LEGAL DOMICILE OF ABSENT PARTIES AS AFFECTING 

JURISDICl ION. 

Another fact which has affected the decision in some 
cases has been the question of the legal residence or domi- 
cile of the defendant, especially when it was the wife; and the 
questions have been raised, what acts on her part were suffi- 
cient to ju.stify her in leaving her husband and securing a 
place of residence in a State different from that of her hus- 
band and overcome the presumption that the residence of 
the husband is that of the wife, and what the effect of such 
action on her part has on the validity of a decree of divorce 
in the State where her husband resides. Thus it has been 
held that, where a wife deserted her husband without 
proper cause and came to the State of New York, and be- 
fore she had legally acquired a separate domicile or resi- 
dence from that of her husband, he began an action against 
her for the dissolution of the marriagfe, and the process of 
the court was served upon her by publication and not per- 
sonally within the jurisdiction of the court in which the 
action was pending, she was, nevertheless, bound by the 
decree, and that it was valid in this State for the rea- 
son that it was a decree of a sister State against a resident 
of that State at the time it was rendered, and that under 
such circumstances it was valid and binding, not only in 
the State where the court was located, but in this State as 
well. Hunt ik Hunt, 72 N, Y. 217. The court says, in 
<iiscussing the question of whether or not the defendant was 
domiciled in the State of Louisiana where the action was 
begun, at page 242 : " She was not within the State of 
Louisiana at the time of the commencement of the legal 
proceedings. There was no personal service upon her of pro- 
cess of the court. She did not voluntarily appear nor au- 
thorize an appearatice for her. There was an appointment 
by the court of a curator adhoc^ without an allegation in the 
petition that she was beyond the State. This, as it appears 
from the evidence, was, by the laws of that State, a valid 
substitute for a personal service of process in the case of a 
domiciled defendant in a suit for divorce, who is absent 
from the State when the suit is commenced. That she 
once had her domicile in that State is plain. It was not her 
domicile of origin ; but she was abiding there when she was 
married with the defendant. After her marriage with him 
she continued to live there, in his household, as his wife, 
and of bis family, having no separate domestic j/^/wj or in- 
terest. There is no doubt that New Orleans was, before 
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the marriage, during the continuance of the married rela- 
tion, and has been ever since, the domicile of the defend- 
ant. The domicile of the husband \% prima facie the domi- 
cile of the wife. Whitcomb ik Whitcomb, 2 Curfies, 7,^1 ; 
Warrender v. Warrender, gBIigh^ 89 ; Greene 7^ Greene, 11 
jPick. 411. The plaintiff was, therefore, if not before and 
at the time of the ceremonj' of marriage, at least after it 
had been performed, and as long as she remained in liis 
household domiciled in Louisiana, a denizen and citizen of 
that State, subject to its laws and bound by them. There 
are. however, exceptions to the rule^ one of which is in- 
voked by the plaintiff in this suit, so that in certain cases a 
married woman may have a domicile in another jurisdic- 
tion than that of her husband. This is so, when they are 
living apart under a judicial decree of separation, or when 
the conduct of the husband has been such as to entitle the 
wife to an absolute or limited divorce. She may acquire a 
separate domicile whenever it is necessary for her to do so. 
But the right to do so springs from the necessity for its 
exercise." The court there held that, because the defend- 
ant was a resident of the State of Louisiana, although she 
was absent from the State at the time when the action was 
begun, and no personal service of the process was ever 
made upon her within the jurisdiction of the court, the 
decree' was binding upon her and valid both in Louisiana 
and New York. 

See also Matter of Peyh, 5 Supp. 90 ; s. c, 22 St. R. 542 ; 
sub nam.. Matter of Morrison, 52 Bun. 102 ; aff'd without 
opinion, iij JV, Y, (i^^. 

In Matter of Denick (92 Hun^ 161), it is said at page 
163 : " It seems to be settled that where both of the parties 
to a marriage contract are bona fide citizens of and domi- 
ciled in any State, the courts of that State have power to 
divorce them, and such divorce is valid not only in the 
State where it is granted, but in every other, and that jur- 
isdiction of the person of a defendant in an action for 
divorce may be acc^uired by a court of the State of which 
he is a domiciled citizen by such proceedings in the nature 
of service of process as the law of the State has made the 
equivalent of personal service within its jurisdiction. 
While a person retains the relation of a citizen of the 
State, he is subject to its laws which he cannot avoid by 
a temporary or prolonged absence from the State. There- 
fore a judgment of divorce rendered by the courts of a 
State against such citizen upon a substituted service of 
process, such as is authorized in the case of an absent de- 
fendant, is valid to effect a dissolution of the marriage con- 
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tract, and is conclusive upon defendant in every other 
State, althoug^h he was not within the territorial ;^urisdic- 
tion during the progress of the suit and did not appear 
therein." 

In this case the husband while a resident of the State 
of Michigan was arrested there on a charge of burglary, 
was extradited and brought to New York, and while away 
his wife brought an action against him for a divorce and 
he was served by publication. It was held that the decree 
was valid both here and in Michigan. 

In Campbell v. Campbell (90 Hun, 233), the defendant, 
in an action to annul a marriage, had been previously 
married in this State, and she and her husband had re- 
moved to the Slate of Pennsylvania where they lived for 
some time. The husband departed from that State and 
came back to New York, and while he was absent the de- 
fendant brought an action against him for divorce, in 
which he was not served personally within the State of 
Pennsylvania, but by publication, and it was held that 
under such circumstances the defendant's former husband, 
was still presumed to be a resident of the State of Pennsyl- 
vania, and until it was conclusively shown that he had 
changed his place of residence from the State of Pennsyl- 
vania to the State of New York, that the decree of divorce 
was valid and binding upon both parties, and this not 
being shown, the present action for an annulment must 
fail. The court, in thai case, discusses the question of 
domicile and residence, and the facts necessary to con- 
stitute a change of residence or domicile, as affecting a 
decree of divorce granted against one who has departed 
from the State in which the court granting the decree is 
situated. 

See Note on Domicile for the Purpose of Divorce, 10 
Abb. N. C. 333. 

V. VALID DIVORCE FOtl GOOD CAUSE WHERE GRANTED IS 

VALID HERE. 

** The rule is that a divorce, regularly obtained accord- 
ing to the laws of the country where the marriage is cel- 
ebrated and where the parties are domiciled ^both ingred- 
ients concurring) will be held a complete aissolution of 
the marriage contract in every other country and this 
whether the ground for divorce be one recognized as such 
in this State or not." Leshinsky 7'. Leshinsky, 5 Misc. 
495-496. In that case the parties had been divorced in 
Russia by a Jewish Rabbi, and it appearing that such a 
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divorce was recognized by the laws of Russia, it was held 
that it was valid here, both parties having been residents 
there when the divorce was granted. 

See, also, Kiunier v, Kinnier, 45 N. Y. 535, 544. 

VI. LEGAL STATUS OF PARTIES AFTER DIVORCE. 

Where a wife has been divorced from her husband by a 
decree which is valid in another State, but not valid here, 
such wife has the right to administer upon her husband's 
estate which is superior to the right of a wife whom her 
husband subsequently married after the decree of divorce 
was entered. Matter of House, 40 St, R, 286 ; s. c, 14 Sufp. 
275 ; 20 Ci7J. Pro, R, 130. 

Where a divorce is secured against a wife in another 
State, it does not cut off her right to dower unless it is 
granted because of her adultery, under i R. S. 741 § 8. Van 
■Cleaf V. Burns, 133 JV. Y. 540 ; s. c, 44 St. jR. 98 ; rev*g 62 
J/un, 250. 

In McGown v. McGown (19 A/f/>. Div. 368) the defend- 
4int, who was the wife of a resident of the State of New 
York, left the State ostensibly to visit friends in Minnesota, 
but instead of doing so she went to North Dakota, where, 
after a residence of ninety days, she procured an absolute 
divorce in which the process of the court was served upon 
the defendant personally in the State of New York, but not 
in North Dakota, and he did not appear or serve an answer 
in the action. After procuring the divorce, she married 
again in North Dakota, and subsequently her former hus- 
band brought an action for an absolute divorce against her 
in the State of New York, alleging as the ground for the 
divorce the adultery committed by the defendant with the 
husband to whom she had been married in North Dakota, 
and a decree was granted to the husband, and the North 
Dakota divorce declared to be void. The court said in the 
case, at page 369 : " It is unnecessary to discuss the ques- 
tion of the validity of the defendant's second marriage as 
between the parties to it and under the law of North Da- 
kota. Under the law of this State the marriage between 
the plaintiff and the defendant was not dissolved by the 
decree of the Dakota court. The defendant still remained 
the wife of the plaintiff, and while so remaining she cohab- 
ited with another man and lived with him matrimonially. 
The intercourse which results from such relation with a 
fnan other than the plaintiff constitutes adultery. The 
status of the defendant in the courts of this State as to the 
plaintiff is to be fixed and defined by the law of this State, 
aud not by that of the State of North Dakota." 
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See also Bell v. Bell, 4 App. Div, 527. 

In People v. Baker (76 N, V. 78), the court remarks, at 
page 84, concerning the status of a person in the State in 
which he has secured a divorce, as compared with his posi- 
tion in this State : " We must and do concede that a State 
may adjudge the status of its citizen towards a non-resi- 
dent ; and may authorize to that end such judicial proceed- 
ings as it sees fit ; and that other States must acquiesce, so 
long as the operation of the judgment is kept within its own 
confines. But that judgment cannot push its effect over 
the borders of another State, to the subversion of its laws 
and the defeat of its policy ; nor seek across its bounds the 
person of one of its citizens, and fix upon him a status 
against his will and without his consent and in hostility to 
the laws of the sovereignty of his alleijiance." See also to 
same effect Matter of Degaramo, 86 Hun, 390. 

In Davis zf, Davis (2 Misc, 549) it was held that a decree 
of divorce in another State which was founded upon a con- 
structive service of process by publication, although valid 
in Massachusetts, where it was granted, was a nullity as 
against the defendant here. In that case the plaintiff 
brought an action to annul her marriage with the defend- 
ant on the ground that he had another wife living when 
they were married. It appeared that the defendant had 
procured a decree of divorce in Massachusetts, but he did 
not defend this action and service was made upon him by 
publication, the same as it had been in his action against 
his former wife, and Mr. Justice Pryor, in holding that the 
Massachusetts decree was void here, although proceedings 
were taken in the same manner to bring about this judg- 
ment as had been taken by the Massachusetts court, used 
the following language : " To this conclusion I am com- 
pelled ; but I am not forbidden to say that my reason re- 
volts against it. By the law of Massachusetts, its court had 
jurisdiction of the defendant in the divorce suit, and the 
decree of divorce is valid and conclusive. By virtue of the 
•supreme law of the nation, * a decree in divorce, valid and 
effectual by the laws of the State where obtained, is valid 
and effectual in all other States/ (Cheever v, Wilson, 9 
IVaU. 109) ; and yet I am to declare this Massachusetts 
judgment a nullity ; and why ? Because the jurisdiction 
of the Massachusetts court rests solely on a constructive 
service of process by publication ; and by the law of New 
York, such service is of no avail. But such constructive 
service of process is the only foundation of the jurisdiction 
of this court in the present case ; yet, by the law of New 
York, such service gives jurisdiction to us court, and the 
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judgment I am to render is not only valid, but of so tran- 
scendent an efficacy as to impeach the records and cancel 
the judicial proceedings of another State. In reason, such 
service of process should be sufficient in both States or in 
neither. Equally anomalous will be ihe effect of the judj^- 
nient of this court on the relation and rights of the parties. 
In Massachusetts, not the former spouse, but this plaintiff 
IS the lawful wife of the defendant ; while in New York 
the former spouse is still the wife of the defendant and his 
connection with the plaintiff a crime. Indeed, relying on 
the nullity of the Massachusetts decree, the former wife has 
instituted here an action for divorce from the defendant, on 
the allegation that his marriage with this plaintiff is an 
adulterous a.ssociation. The executive of New York may 
demand from Mas.sachusettsthe rendition of the defendant 
as a bigamist ; but can he be a bigamist whom Massachu- 
setts had released from the former marriage ? The absurd 
and mischievous consequences of the present judgment do 
not relieve me from the necessity of pronouncing it ; but, 
perhaps, the exposition of them may not be amiss in the 
prevalent agitation for a uniform system of marriage and 
divorce." 



EICHNER V, BOWERY BANK OF N. Y. 

Supreme Courts First Department y Appellate Division; 

December y 1897. 

1. Pleading; demurrer; complaint; wrongful refusal of bank to 

pay check.^ In an action by a depositor against a bank for a 
refusal to pay a check when the plaintiff had sufficient funds on 
deposit to meet it, a complaint which fails to allege that the 
check was duly endorsed by the payee, fails to state a cause of 
action. 

2. Corporations ; liability for slander by its agents,^ A corporation 

cannot be held liable in damages for slander committed against 
the plaintiff by the agents or employes of such corporation.* 

♦ In Ryan v. Burger & Hower Brewing Co. (13 Sitpp. 660), a 
judgment against the defendant, a corporation, for slander was 
affirmed by the general term of the first department in an opinion 
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Appeal by the defendant, from a judgment of the 
Appellate Term of the Supreme Court, entered in the of- 
fice of the clerk of the county of New York, nunc pro 
tunc as of April 28, 1897, reversing a judgment of the 

written by Brady J. although it does not appear from the reported 
case that the objection that a corporation could not be guilty of 
slander was made. 

In Germ Proof Filter Co. v, Pasteur Chamberland Filter Co. (81 
Hun, 49), an action was brought by one corporation against another 
for slander of title of certain patents held by the plaintiffs. A 
demurrer to the complaint was upheld, but not on the ground that 
a corporation could not be guilty of slander, and that question was 
not discussed. 

In Buffalo Lubricating Oil Co. v. Standard Oil Co. (42 Hun, 
153). it was held that a corporation could be held liable for employ- 
ing an agent to slander the plaintiff, and the court says on that 
point, at page 157: " In that part of the complaint, of which the 
substance has just been stated, it is manifest that by the use of the 
term conspirators the pleader intended to charge all of the defend- 
ants, including the Standard Oil Company of New York, with bein^ 
actors in the performance of the illegal acts charged. If the acts 
thus charged to have been done by the defendants are proved upon 
the trial to have been done by this defendant, through its officers 
or agents, it has slandered the plaintiff's business and committed an 
inexcusable wrong condemned by the laws of the land as well as by 
honorable traders and merchants. It is charged that this defendant, 
together with the other defendants employed a particular person ta 
repeat the slanders to and among the plaintiff's customers, and his 
acts in the eyes of the law are the acts of the defendant and it be- 
comes liable for all the damages sustained by the plaintiff by reason 
thereof." 

This case was affirmed by the Court of Appeals (106 A^. Y. 669), 
\n 2i per curiam memorandum opinion, in which it is said: " We 
entertain no doubt that an action against a corporation may be 
maintained to recover damages caused by a conspiracy. If actions 
can be maintained against corporations for malicious prosecution, 
libel, assault and battery, and other torts, we can perceive no 
reason for holding that actions may not be maintained against 
them for conspiracy. It is well settled by the authorities cited that 
the malice and wicked intent needful to sustain such actions may 
be imputed to corporations.*' 

In Morton v. Metropolitan Life Ins. Co. (34 Hun, 366), It was 
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General Term of the City Court of the city of New York, 
which latter judgment ailirmed a judgment of the Special 
Term of that court sustaining a demurrer to the com- 
plaint on the ground that it did not state facts sufficient 
to constitute a cause of action. 

The action was brought to recover damages alleged 
to have been suflfered by the plaintiff by reason of the 
non-payment by the defendant of plaintiil's check, drawn 
to the order of Fields, Chapman & Fenner, and by reason 
of the statement to the said payees by the defendant that 
there were no funds in the bank to meet the check. The 
appellant claims that the action was merely one for dam- 
ages caused by the non-payment of the check, while the 
respondent claims it was one to recover damages for 
slander of the plaintifif in his occupation of trader or mer- 
chant. The complaint alleged, in brief, that the plaintiff 
was a merchant carrying on business in the city of New 
York, and that up to the time of the non-payment of the 
check he was in good standing and credit ; that he was a 
depositor in the defendant's bank and kept an account 
there ; that, at the time he drew the check, he had a bal- 
ance in the bank due and owing him, subject to the check, 
exceeding the sum of nine dollars, for which the check 
was drawn ; that the check was drawn and delivered to 
the payees therein for an indebtedness due and owing 

held that an action for malicious prosecution would lie against a 
corporation, but it was said in that case by way of dictum, in effect, 
that the corporation would not be liable in such an action because 
it ratified acts already completed by its agent. This decision was 
affirmed (103 N, Y. 645), on the opinion below. 

A joint stock association may be guilty of libel and it may be 
sued in the name of its president. Van Aernam v. Bleistein, 102 
N, Y, 355 ; rev'g 32 Hun, 316 {sub nom. Van Aernam v, McCune). 

Corporations may be guilty of libel. See Moore v. Manufactur- 
ers' National Bank of Troy, 123 N, V. 420, and many cases which 
might be cited holding corporations publishing newspapers respon- 
sible for libelous publications therein. 
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from plaintiff to them ; that the payees were a firm of 
auctioneers in New York City, and extended credit to the 
plaintiff and had a high esteem for him ; that plaintiff had 
large and profitable dealings with them, and their esteem 
and credit were of great value to him ; that the payees 
caused the check to be presented for payment at the de- 
fendant's bank within business hours and in the usual 
course of business ; but that the defendant, although it 
had sufficient funds belonging to plaintiff on deposit, re- 
fused to pay the check, stating that the same was no good, 
and the check was thereupon returned to the payees dis- 
honored ; that the payees giving notice to plaintiff of 
such dishonor the plaintiff informed them that the bank 
must have made some mistake and instructed them to 
again present the same for payment ; that the payee did 
again present check to defendant for payment, informing 
the bank that it must have made a mistake, but the de- 
fendant persisted in its refusal to pay the check, insisted 
that the same was no good, that it was not indebted to 
the plaintiff for any such amount and refused to honor 
the check ; that these acts of defendant caused plaintiff 
injury in his good name and credit, and that the payees 
named in the check withdrew from the plaintiff their es- 
teem and credit, refused to extend him further credit, and 
he thereby suffered great loss and was injured in his good 
name and reputation in his business as a merchant, and 
his standing in the community as a reputable merchant 
was greatly lowered, to his damage $500. 

Heldy that the demurrer should be sustained. There 
was no allegation in the complaint that the check was 
ever indorsed by the payees either before or at the time 
or times it was presented to the bank for payment. So 
far as the action may be regarded as one for damages 
caused by the non-payment of the check, this latter alle- 
gation was a necessary one in the complaint, and in the 
absence of such allegation the complaint was defective 
and the demurrer was properly sustained at Special Term. 
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This precise question was passed upon in the case of 
Rowley v. National Bank of Deposit (63 Hurij 550 ; s. c, 
18 Supp, 545), by the general term in this depart- 
ment. 

So far as the action may be regarded as one to recover 
damages for slander of the plaintiff in his occupation of 
merchant or trader, it cannot be maintained against the 
defendant as a corporation. The theory of the plaintiff is 
that the defendant not only refused to pay the check, but 
that it also stated in effect that the plaintiff had no funds 
in the bank subject to the payment of the check. If this 
may be regarded as a slander at all it was not one for 
which the corporation itself would be liable. The cor- 
poration itself could not talk. The statement must have 
been made by some officer or agent of the corporation, 
and if there was liability for slander at all it must have 
been the personal liability of such officer or agent, and 
not of the corporation. Townshend on Slander and Libel, 
§ 265 ; Odgers on Libel and Slander^ 368. 

Opinion by WILLIAMS, J. Van Brunt, P. J., Pat- 
terson, O'Brien and Ingraham, JJ., concurred. 

Judgment reversed and judgment of City Court af- 
firmed, with costs of appeal in this court and the Appel- 
late Term, and with leave to plaintiff to amend complaint 
on payment of costs of appeals and in the courts below. 

Abram Kling, for the defendant, appellant. 

Arthur Furber, for the plaintiff, respondent. 
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DAVIDSON V. HERRING. 

Supreme Court, Fourth Department ^ Appellate Division; 

December, 1^7. 

Trial; prejudicial remarks 0/ judge ; how reviewed,] Where, 
upon the trial of an action for debauching a girl sixteen years 
of age, the judge, in the course of the trial remarked that if 
the grand jury was in session he would send the case to it 
and advised the district attorney of the county, while he was a 
witness, that he had better present the case to the next grand 
jury, which remarks were duly excepted to by the defendant's 
attorney, — Held, that notwithstanding the court charged the 
jury not to consider these remarks they presented error which 
could be reviewed on an appeal from an order denying a mo- 
tion for a new trial, made upon the minutes.* 

* In Jennings v, Kosmak (20 Misc, 3oo)f the trial judge re- 
marked in the course of the trial that the defense of usury, which 
was one of the issues in the case, was unconscionable and the 
court held that although this was an error for the judge to make 
such a remark, it could not be reviewed by an exception or a 
motion for a new trial made upon the minutes, and that the proper 
method of review would be a special motion to set aside the ver- 
dict, and cited as authority, Daly «/. Byrne, 77 iV. K. 182. In the 
last mentioned case the court says on this particular point, at page 
190 : " We do not think that the remarks of the court addressed to 
counsel on the rejection from evidence of an article offered, and as 
to the witness Hallam, are the subject of an exception. As to the 
first what was said was as a reason for the holding upon the offer. 
As to the second it was the expression of the opinion of the court of 
the need of delaying the trial to send for witnesses upon a certain 
issue. They were both matters passing between the judge and the 
counsel. They were not instructions to the jury, nor meant for 
their ear. A court must have some liberty of expression in the con- 
duct of a trial, and the privilege of giving a reason for any holding 
that it may adopt. We will not say that a court might not go so far, 
in the utterance of matter applicable to the case, and be so gross in 
comment adverse to a party, as that a court of review would not be 
called upon to interfere with the result, on the ground that the 
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Appeal by the defendant from a judgment of the 
Supreme Court, Jefferson County, in favor of the plaint- 
iff, entered upon the verdict of a jury for $784.66, and also 
from an order denying the defendant's motion for a new- 
trial made upon the minutes. 

The action was commenced in April, 1896, and tried 
the following January. The complaint alleged that on 
October 26, 1895, the defendant, Fred. W. Herring, at the 
city of Watertown, conspiring with another man, enticed 
and persuaded the plaintiff, Grace Davidson and another 
girl, a Miss Felt (they being about sixteen years of age)^ 
to enter a hack in company with themselves and drive to 
a half-way house situated four or five miles from the city 
/of Watertown, and that the defendant assaulted the 
plaintiff with intent to corrupt her and do her bodily 
harm, and used vile and obscene language in her presence 
and sought to debauch her. The answer denied the alle- 

verdict had been improperly influenced. But then the mode of 
review would not be by exception. But we do not think that in 
the remarks before us the trial court gave reason for interference 
by an appellate tribunal." The court cites as authorities for this 
proposition Caldwell v. New Jersey Steamboat Co., 47 -.V. K. 282 ; 
Ginna v. Second Avenue R. R. Co., 67 N. V, 596. In the Ca(dwelt 
case after the jury had retired, upon returning into court for further 
instructions, the judge remarked, in substance, that he thought that 
there was not much difficulty in arriving at a verdict, and that if 
they did not agree he would feel it his duty to keep them together 
until Monday, and it was held that these remarks presented no error,, 
as the judge did not give an intimation of his opinion, and also that 
the last was a matter of discretion, and not reviewable upon a bill of 
exceptions, and that if there had been an abuse of the discretion, 
relief should be obtained by motion to set aside the verdict. 

The Ginna case is not reported in full, but the statement in the 
headnote is that an exception will not lie to the language of the 
judge in giving instructions to a jury, unless it is such as to convey 
a wrong impression, or to mislead as to the law of the case. 

See Note on Communication between Judge and Jury after Re- 
tirement of Jury. I N, K. Ann. Cas. 3. 
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gations of the complaint, and upon the trial the jury- 
rendered a verdict for the plaintiff of $675. 

A motion was made by the defendant upon the min- 
utes for a new trial upon exceptions taken at the trial to 
the charge of the court to the jury, and the exceptions, 
to its refusals to charge as requested, and upon the ground 
that the verdict was contrary to the law and the evidence^ 
and against the weight of the evidence, and that there 
was no evidence to support the findings of the jury. The- 
trial judge denied the motion, and from the judgment. 
and the order denying the motion for a new trial the- 
defendant appeals to this court, and the case is pre- 
sented upon a case duly settled, containing all the evi> 
dence and proceedings of the trial. 

Upon the trial the learned trial judge made certain 
remarks and statements in the presence of the jury that, 
the appellant urges here influenced the result unfavorably 
to him, and constituted such error as should lead to a re- 
versal of the judgment and order appealed from. The- 
plaintiff had been testifying for some time, giving her 
version of the case, when her attention was called to aib 
article that was published in a paper in Watertown, the 
effect of which was to exonerate the defendant from blame 
and to contradict the plaintiff's version of the transactions 
with the defendant which she had given as a witness. It 
was offered in evidence by the defendant's counsel ancf 
objected to by the plaintiff's counsel. The court said r 
" I will receive it, but ... if the grand jury was in ses-^ 
sion, I should order this case before the grand jury, f 
will receive the paper." 

The district attorney of Jefferson county was sworn as. 
a witness for the defendant and testified to a conversa- 
tion between him and the plaintiff and her mother, in: 
which the mother asked him what "she should do about 
the stories that were being circulated about the plaintiff' 
in relation to the matters being investigated upon the- 
trial ; that the question arose as to whether the district; 
Vol. v.— 8 



J 
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attorney should take any action upon the subject, and 
that he inquired of the mother and daughter what they 
wanted done and what they claimed had been done ; that 
the plaintiff was opposed to any proceeding, and made a 
statement tending to exonerate the defendant from blame. 
There was an objection interposed, and the court seems 
to have got an impression from the evidence indicated by 
the following statement (which was made after the plaint- 
iff's counsel had objected to it as being of a confidential 
and privileged character) : '^ The court : It would appear 
so far in the evidence that the old lady was, at this time, 
going to the District Attorney to try to hush up the real 
truth of this matter, and I will receive it.*' 

Later on, while the district attorney was being exam- 
ined, the following occurred : " The court : When is the 
next grand jury in county? Mr. Kellogg: In May, I think. 
The court : I think you better issue subpoenas to the parties 
that know something about this matter and have it pre- 
sented to your next grand jury. That is all. Mr. Brown 
(the defendant's counsel) : I wish an exception entered to 
that expression — the remarks to the District Attorney. 
The Court : You can have an exception, but the way it 
appears to the court that the parties did not tell the Dis- 
trict Attorney the truth of this transaction. I am inclined 
to think so. I think it is a case that ought to be investi- 
gated." 

The Rev. Allen M. Dulles, a Presbyterian clergyman 
at Watertown, was sworn as a witness for the defendant, 
and he testified that Miss Felt was a member of his Sun- 
day school, and that he investigated the rumors in regard 
to the affair, and that he had a conversation with the 
plaintiff upon the subject, and after stating what it was 
he was questioned by the court as follows : '' Q. Well, did 
you understand that this was, what these . • . young peo- 
ple did, was a disgraceful affair, the reason that you were 
investigating it ? A. That was not my primary reason:" 

The defendant testified in his own behalf as to an in- 
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terview he had with the plaintiff after the action was com- 
menced in which she bestowed some familiarities upon 
him. The plaint iff *s counsel moved to strike out this evi- 
dence, but the court decided to retain it. The plaintiff's 
counsel then said, " There is no truth in it," and the court 
replied, " It is not very proper evidence. anyway." 

The court, in its charge to the jury, cautioned the 
jury not to take into consideration what the court had 
said with reference to the district attorney and the sug- 
gestions to him to present the case to the grand jury, and 
continued : '* You must not consider that as bearing at all 
upon what you think that the court may think about this, 
transaction. For the right and the privilege and the pre- 
rogative that belong to you is to find the fact and the 
truth of every case that is before you." To this charge 
the counsel for the defendant excepted. 

Held, as stated in headnote. The expressions of the 
court were well calculated to excite prejudice and hostil- 
ity in the minds of the jury towards the defendant and 
sympathy for the plaintiff. Hogan v. Central Park, etc., 
R. Co., 124 N. Y, 647 ; Davis v. Marvine, ii App. Div. 
440. 

Such expressions are grounds for a reversal of the 
judgment and order appealed from, but it is insisted by 
the learned counsel for the plaintiff that we cannot con- 
sider the remarks of the court during the trial upon this 
appeal, as the subject can only be brought up by special | 
motion to set aside the verdict, and is not one of the 
grounds for a new trial specified in § 999 of the Code, and 
cites Jennings v, Kosmak (20 Misc. Rep, 300; s. c, 79 St. 
R. 802), and Daly v. Byrne {77 N. Y. 1 82). 

We are of the opinion that this court upon this review 
can entertain the question. These expressions are a part 
of the proceedings in the cause. They were pertinent 
matters to be considered upon the motion for a new trial. 
WooUey v. Stevens, 17 W. Dig. 382. This appeal being 
from an order denying a motion for a new trial on the 
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judge's minutes as well as from the judgment, brings ui> 
all the evidence and the proceedings for review, and we 
have the right to set aside a verdict, which, upon due ex- 
amination, appears to have been influenced by passion or 
prejudice. Hynes v, McDermott, 7 Abb, N. C. 98, 108^ 
and cases cited. A party has the right to have a verdict 
set aside which is contrary to law. This right is given for 
the promotion of justice. Tate v. McCormick, 23 Nun^ 
218, and cases cited. 

A verdict improperly influenced by a misdirection of 
the judge or by prejudicial statements will be set aside 
upon motion upon a case made, although no exception 
has been taken at the time of the trial. Benedict v. 
Johnson, 2 Lans. 94; Whittaker v, Delaware & Hudson 
Canal Co., 49 Nun, 400, and cases cited on p. 405 ; Roberts 
V. Tobias, 120 N. Y. 5, 6 ; Mandeville v. Marvin, 30 Nun, 
282 ; Hogan v. Central Park, etc., R. R. Co., supra. 

Opinion by Ward, J. All concurred. 

Judgment and order reversed ^nd a new trial ordered^ 
with costs to appellant to abide the event. 

Levi N. Brown and W. F. Porter ^ for the defendant,, 
appellant. 

N. F. Breen^ for the plaintiff, respondent. 
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KELLY V. THEISS. 
N. Y. City Court, General Term; February, 1898. 

Plmding: answer; admission in special defense after general denial ^ 
Where a complaint in an action on a promissory note alleged 
that the two defendants were co-partners in business, and 
made the note as such in the co-partnership name, and the an- 
swer contained a general denial, and, by way of a separate de- 
fense, further allegations that one of the defendants made the 
note in suit, and also set up facts constituting a defense to the 
note, — Held, that upon the failure of the plaintiff to prove the 
partnership at the trial, the complaint was properly dismissed 
as to the defendant who denied absolutely the making of the 
note.* 

Appeal by the plaintiff from a judgment dismissing 
the plaintiff's complaint as against the defendant and re- 
spondent John Henry Theiss, at the close of a trial be- 
fore the court and a jury. 

The action was brought against this respondent and 
others upon a complaint wherein it was alleged that 
^* George Theiss" and "John Henry Theiss** (this re- 

* See Note on Admissions in Answer as Evidence, ante, page 63, 
^here it, is pointed out that an admission blended with other mat- 
ters by way of defense in an answer which contains a general 
-deniaU are not available to the plaintiff as conclusive admissions 
against the defendant unless the plaintiff admits all of the facts 
alleged in that part of the answer containing such admissions. The 
distinction is also there pointed out between an answer containing 
what was technically known as a confession and avoidance and one 
•containing a special defense as that term is usually applied to a 
pleading at the present time. The answer in the case in the text 
has a twofold aspect. In the first place it raised the general issue 
■as that term was known under the common law pleading, and 
•coupled with this were further allegations by one of the defendants 
containing matter which was technically a pleading in confession 
and avoidance. 



118 VOLUME V. 



Kellv V, Theiss. 



spondent), were copartners in business under the fiim 
name and style of ** George Theiss & Brother," and that 
on June 23, 1896, the said George Theiss and John Henry 
Theiss made and executed a promissory note, a copy of 
which is set forth in the complaint and signed '* George 
Theiss & Bro.^ This respondent made answer denying 
these allegations in toto, and putting in issue the material 
allegations of the complaint. The respondent, after these 
denials, and for a separate and distinct answer and 
defense, alleged '' that he did heretofore make a promis- 
sory note signed, * G. Theiss & Brother ' to the order of 
the plaintiff, dated at or about the time mentioned in 
said amended complaint, and for about the amount 
mentioned therein, but that it was then and there agreed 
by and between the plaintifi and this defendant that the 
same was to be formally executed as being payable on 
demand, but with the distinct understanding by and be- 
tween the plaintiff and this defendant that the same was 
payable only when this defendant was financially in con- 
dition or able to pay, and that said defendant has not 
since the execution of said note, nor is he now, able to 
pay the same, and that, therefore, this action has been 
prematurely brought." On the trial, the plaintiff testi- 
fied that her dealings were with George Theiss and no 
proof was introduced showing any dealings with this re- 
spondent or that he was the copartner of George Theiss. 
At the close of the case the complaint was dismissed as 
against this defendant, and from the judgment entered 
thereon the plaintiff appeals. 

Held^ that the judgment should be affirmed. The 
note in suit having confessedly been signed by George 
Theiss alone, John Henry Theiss not having been in 
any way connected with the note, and there being abso- 
lutely no proof that there was any copartnership beween 
George Theiss and this respondent, although the com- 
plaint so alleged, the motion to dismiss the complaint 
was properly granted. It is urged, however, upon this 
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appeal by the appellant that proof of the copartnership 
between George Theiss and this respondent was rendered 
unnecessary by the answer of this respondent, to wit : 
the matter contained in the allegations setting forth a 
separate and distinct answer and defense. Under the 
system of pleading provided by the Code of Civil Pro- 
cedure, a defendant is at liberty to set forth in his answer 
such defenses as he may have, whether inconsistent or 
not. Socicta Italiana di Beneficenza v. Sulzer, 138 N. V. 
472 ; S. C, 52 St. R. 904 ; Code Civ. Pro. § 507. And 
while the complaint maybe aided, or proof upon the part 
of the plaintiff be dispensed with through admissions or 
failure of denial in the answer, when a denial only is the 
purport of the defense, such is not the result where the 
allegations of the complaint are placed in issue by the 
answer, and a separate defense is set up, which proceeds 
upon the avoidance of liability, although upon the same 
state of facts. The issue tendered by the complaint as to 
copartnership of " George Theiss ** and " John Henry 
Thciss," and the making and delivery of the note in suit 
by that copartnership was accepted by the answer and 
the denial of the fact called upon the plaintiff to prove 
it, since it was essential to the cause of action. The 
allegation of that fact by the defendant for the purposes 
of the separate defense, did not affect the force of the 
denial as framing the issue (Brady f. HutkofI, 13 Misc. 
515 ; S. C, 69 S/. -^. 113 ; 34 Supp. 947) ; and since the 
inconsistency between the different defenses did not 
invalidate the answer as to any particular one (Goodwin 
V. Wertheimer, 99 A^. Y. 149 ; Ross v, Duffy, 12 St, Rep. 
584; Societa Italiana di Beneficenza z/. Sulzer, 138 N, Y. 
472), the defendant was entitled to rely upon his general 
denial, and abandon his separate defense, so far as proof 
of these particular facts was required. Balmford v. Grand 
Lodge of Ancient Order of U. W., 19 Misc, i ; s. C, 42 
Supp, 881. An answer may contain a direct or an 
implied admission of some fact alleged in the complaint. 
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The admission is implied when the fact alleged in the 
complaint is not denied in the answer. It is direct when 
the admission is made in terms. Either form of admis* 
sion of an allegation contained in the complaint is con> 
elusive upon a defendant so long as it remains in the 
pleading, and the plaintiff can point to it as conclusive 
proof of the truth of his allegation. An allegation in 
answer setting up an affirmative defense which has no 
reference to and does not admit any allegation of the 
complaint is of an entirely different nature. Such allega- 
tion is not an admission contained in a pleading which is 
conclusive so long as it remains in the record. An admis- 
sion which so concludes a party, admits something alleged 
or set forth in the pleading to which the pleading con- 
taining the admission is answer. Ferris v. Hard, 135 -M K 
.354. The answer in the case at bar denied the existence 
of a copartnership as alleged, and of the making and 
<ielivery by that copartnership of the note in suit. The 
separate defense alleged attempted to describe a note 
made by the respondent with a special agreement affect- 
ing its payment. This was not an admission of the 
allegations of the complaint, and as those allegations 
were denied, and no proof offered in their support, the 
motion to dismiss the complaint was properly granted, 
and the, order and judgment appealed from should be 
affirmed, with costs. 

Opinion by O'DWYER, J. All concur. 

Arthur J. Westermayer^ for the plaintiff, appellant. 

JPromme Brothers^ for the defendant, respondent. 






NEW YORK ANNOTATED CASES. 191 



Mundt v. Glokner. 



MUNDT V. GLOKNER. 

Supreme Canrty First Department^ Appellate Division • 

October, 1897. 

[Reversing 3 A^. Y, Ann, Cos, 383.] 

Abatement and revival; action for negl^ence causing death ; death 
of sole next of hin,] Where an action was brought by the 
father of a deceased person, as administrator, for damages caused 
by negligence which resulted in the death of the intestate, and 
the administrator was also the sole next of kin of the deceased,— « 
Held, that upon the death of such administrator the action did 
not abate, but the cause of action survived, under Code Civ. 
Pro., SI 1902, 1903, and an order of revival should be granted to 
an administrator de bonis non* 

This action was originally brought by Edward^M. 
Mundt, as administrator, to recover damages under the 
statute for the death of his intestate, alleged to have been 
caused by the negligence or fault of the defendant, Ger- 
trude Glokner. It appears in evidence that Edward H. 
Mundt was also the father of the deceased, and it was 
assumed that any recovery in the action would, of neces- 
sity, belong to him exclusively under the statute of dis- 

♦ See Note on Abatement by Death after Verdict, 3 N. V, 
Ann. Cas, 310. 

A cause of action for personal injuries against a corporation 
abates upon the dissolution of the defendant. Matter of Yuengling 
Brewing Co. 24 App. Div. 223. But see People v. Troy Steel Sc 
Iron Co., I N, Y, Ann. Cas, 138, and cases there cited where a som&* 
what different doctrine seems to have been announced. See also 
Wamsley v. H. L. Horton & Co., 12 App, Div, 312 ; s. c, 42 
Supp. 767. 

As to waiver of right to have action abate by proceeding there* 
with, see Roberts v, Marsen, 23 Hun, 486. 

As to revival by foreign executrix, see Flandraw v, Hammond, 
13 App, Div, 325 ; s. C, 43 Supp, 143. 
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tributions. Edward M. Mundt died, and the action was, 
by order, revived in the name of the present plaintiff as 
administrator de bonis non, etc., of the original plaintiff. 
The learned judge at the trial, held the action to be al- 
together in tort, as it doubtless is, and that the father 
being the only person who would be benefited under 
the statute by a recovery, the ordinary rule should apply 
that in actions to recover for wrongs to the person, the 
cause of action determines, at the death before judgment^ 
of either the plaintiff or the defendant. 

Heldy error. The decision of the question involved in 
this case does not depend solely upon the construction to 
be given to the words " next of kin," as they are used in 
section 1903 of the Code of Civil Procedure. By section 
1902 of that Code, the right to maintain an action to re- 
cover damages for a wrongful act, neglect or default, oc- 
casioning the death of a person under the circumstances 
mentioned in that section, is given to the executor or 
administrator of the deceased, and no one else owns that 
cause of action. No person as next of kin has any stand- 
ing in court. It is purely a cause of action and right to 
sue conferred upon a representative ; and it never has 
been anything other than that. Section 1903 of the Code 
provides, that the damages recovered in such an action 
arc exclusively for the benefit of the decedent's husband 
or wife and next of kin, and when they are collected they 
must be distributed by the plaintiff as if they were unbe- 
queathed assets left in his hands after the payment of all 
debts and expenses of administration. This section has 
been construed to mean that the cause of action given by 
it is not general assets of the intestate, is not subject to 
the payment of debts or the ordinary rules applicable to 
the settlement or administration of the estates of deceased 
persons. Stuber v. McEntee, 142 N, Y. 200; s. c, 31 
A66. N, C. 246 ; 58 St. R. 455. 

But the amount of a recovery is nevertheless some- 
thing which goes to an executor or administrator, assuck^ 
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and is to be disposed of by him as such, but only in the 
particular way pointed out by statute. In a few words, 
the cause of action is created by the statute and by that 
alone. It never existed before the statute of 1847. The 
next of kin have no control of the action and have no 
legal title to the cause of action. The executor or 
administrator is the real party in interest, and thus hav- 
ing the right of action he is authorized to proceed with 
that action and carry it to judgment, and in case of a 
recovery, when he collects it or realizes it, to distribute 
it among those entitled under the statute. As said be- 
fore, the cause of action is conferred upon the represen- 
tative and that cause of action becomes fixed in the re- 
presentative ; is to be enforced by him and the death of 
any one particular person who answers the description of 
next of kin at the time the action is brought, does not 
destroy that cause of action which is conferred on a re- 
presentative only who, when the action ripens into judg- 
ment, the proceeds of which are recovered, then makes 
distribution according to the statute. If an administra- 
tor personally entitled only to a share of the recovery 
were to die, it would not be contended that the cause of 
action became extinct. The beneficiaries of the re.covery 
when not the husband or wife, are " the next of kin '* 
entitled to undistributed assets. Who could bar the 
right of action by release? That question has been 
authoritatively answered. *' The claim before suit, can- 
not be barred or released, except by some person who is 
authorized to bring the action at the time and who, in a 
legal sense, represents the right of action." Stuber v. 
McEntee {supra). All the right to the cause of action 
vests, as said before, in the representative. The statute 
has made the cause of action a property right of the ex- 
ecutor or administrator. The liability of the defendant 
is one to the intestate's estate, not a property right of 
the intestate himself. A recovery when collected is to 
be disposed of as undistributed assets. 
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The question of the . survival of the cause of action 
was not properly disposed of in the court below ; and for 
that reason, the judgment should be reversed and a new 
trial ordered with costs to appellant to abide the event. 

Opinion by PATTERSON J. INGRAHAM and WILLIAMS, 

JJ., concurred. 

O'Brien, J., and Van Brunt, P. J., dissented, citing 
Hegerith v. Keddie, 99 N. Y. 257 ; Wooden v. Western 
N. Y. & Penn. R. R. Co. 126 A^. K, 10; Cregin v. Brook- 
lyn Crosstown R. R. Co., 75 N, Y. 194 ; and affirming 
the reasoning of the court below. 

Judgment reversed. 

Alfred Steckler and Charles Steckler, for the plaint- 
iff, appellant. 

Carter f Hughes & Dwight^ for the defendant, respond- 
ent. 



JONES V, BROOKLYN HEIGHTS R. R. CO. 

Supreme Courts Second Department, Appellate Division ; 

December, 1897. 

Negligence ; damages for fright coupled with physical injury^ 
Where a passenger in a street railroad car was injured by the 
falling of a globe of a lamp attached to the roof of the car, and 
in falling the globe exploded with a loud report, producing a 
great shock to the passenger besides inflicting physical injuries 
which caused her to have a miscarriage, — Held^ that the jury 
properly considered the mental anguish and fright of the 
plaintiff in connection with the physical injury in awarding 
damages.* 

♦ In Paulsen v, Nassau Electric R. R. Co. (18 App, Div. 221). 
a child on an electric street car became frightened because the car 
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Appeal by the defendant from a judgment of the 
Supreme Court, King's County, in favor of the plaintiff 
for $2,850 damages and $279.32 costs, entered upon the 

caught fire from some part of the electric mechanism and jumped 
off the car, thereby injuring herself, and it was held that under such 
circumstances it was error to dismiss the complaint. 

In Curtin v. Western Union Telegraph Co. (3 N. Y, Ann. Cas. 
286), the court discusses the distinction between injuries caused 
from fright alone and those where it is connected with some physi- 
cal injury, and says at page 289 : " An injury to the feelings, inde> 
pendently and alone, that is, apart from corporal or personal injury, 
is not, in any legitimate or juridical sense, a natural and proximate 
consequence of the negligent act. It may be the natural and proxi- 
mate consequence of a physical injury. There it may be interwoven 
with the corporal injury which is definite and certain and it can be 
measured as a part and parcel of the totality of physical suffering. 
The law looks upon the direct physical injury alone and the proxi- 
mate consequence of the negligent act, not upon the secondary ail- 
ment resulting from the primary mental suffering. An injury to the 
feelings independently and alone is something too vague to enter 
into the domain of pecuniary damages ; too elusive to be left, in 
assessing compensation therefor, to the discretion of a jury." 

In Lehman v. Brooklyn City R. R. Co. (47 Hun, 355). a married 
woman, in a state of pregnancy, was standing in front of her own 
home with a child of four or five years, when a horse belonging to 
the defendant company, which had run away, dashed up the street 
and plunged towards the woman, but his progress was arrested 
before he reached her so that he did not touch her, but it appeared 
that the plaintiff suffered a severe shock from her fright, which 
brought on a long train of nervous diseases. A judgment dismiss- 
ing the complaint upon the pleadings and the plaintiffs' opening 
was affirmed. 

The same doctrine has been announced recently in Massa- 
chusetts, in Spade v. Lynn & Boston R. R. Co. (168 Mass. 285). 
where it was held that no recovery for fright, terror, alarm, anxiety 
or distress of mind, even if this result in physical injury, can be had 
in an action for damages where there are no physical injuries ex- 
cept those caused solely by the mental disturbance. 

A recovery has been allowed where, through the wilful act of 
the defendant, a boy was frightened so that he ran into a store and 
knocked against a cask, knocking out the faucet so that the wine 
it contained escai)ed. Vandenburgh v. Truax, 4 Denio, 464. 
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verdict of a jury, and also from an order, denying the de- 
fendant's motion for a new trial. 

The action was brought to recover damages resulting 
to the plaintiff from the alleged negligence of the defend- 
ant. The complaint alleged that while the plaintiff was 
a passenger on one of the defendant's cars, a large globe 
of a lamp attached to the roof of the car and the brass 
frame or attachments thereto fell upon the plaintiff, strik- 
ing her upon the head and cutting, bruising and wounding 
her. 

The plaintiff testified that the globe which fell struck 
her upon the temple and exploded with a loud report. 
The metal part then fell, striking her upon the abdomen 
with sufficient force to cause the flesh to become dis- 
colored. Respecting the latter injury the plaintiff was 
corroborated by a witness, to whom she exhibited her per- 
son three days after the injury, who testified to the exist- 
ence at the time of a large bruise upon the abdomen. It 
was undisputed that the globe fell and inflicted a bruise 
upon the temple. The claim that there was injury to the 
abdomen is denied. The appellant supports this claim by 
the testimony of the physician who was called to attend 
the plaintiff upon the day of the injury. 

Held, that the judgment should be reduced to $i,8oo, 
and as thus reduced affirmed. It is undisputed that an 
injury was received ; that the plaintiff, at the time of its 
reception, was five months advanced in pregnancy ; that 
she was immediately taken ill, was confined to the house, 
and for the most time to the bed, and that she had a 
miscarriage three weeks thereafter. The physician who 
attended her testified that the cause of the miscarriage 
was shock produced by the injury. It was also testified 
by another physician, who saw the plaintiff shortly after 
the injury, that she was then suffering from shock, and 
that a shock would proceed from a blow. Aside, there- 
fore, from the claimed injury to the abdomen, there was 
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sufficient evidence upon which the jury could find that 
the fall of the globe, and consequent injury to the temple, 
produced a shock resulting in the miscarriage. The case 
does not, therefore, f.ill within the doctrine of Mitchell 
V. Rochester Railway Co., 151 N, K 107; S. C, 3 N, Y. 
Ann. Cas, 283. 

In Quinn v. Long Island R. R. Co. (34 Hun^ 331), the 
plaintiff was caught under the wreck in a railroad acci- 
dent. The court charged the jury : " When the plaintiff 
was . . . confined between the engine and the car 
. . . any danger of death, or anything of that kind 
then impending over him, undoubtedly increased his suf- 
ferings, his mental agony, if not his physical pain, and he 
is entitled to compensation for that, not because he might 
have been killed, that not having occurred, but you can 
take into consideration his situation at that time, how 
painful, how trying it was. That is an element of dam- 
ages, and he is entitled to compensation for that.*' This 
charge was held to be a correct exposition of the law, and 
the decision was affirmed upon appeal. 105 A^. K 643. 
The court upon the affirmance wrote no opinion, but the 
point that mental pain, anxiety and fear could not be 
considered as an element of damage was made in terms 
by the appellant, and the court necessarily passed upon 
the question. 

In the present case, as we have observed, there was 
present the essential element of physical injury, from 
which the jury were authorized to say that damages re- 
sulted, and the presence of fear as a concomitant element 
does not destroy the right of action, but may be consid- 
ered as an element of damage. We arrive, therefore, at 
the conclusion that a recovery was authorized. But we 
are also of opinion that the damages are excessive, and 
should be reduced to the sum of $1,800. 

Opinion by Hatch, J. All concurred, except 
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Bartlett, J., who dissented solely on the question of 
reduction. 

Judgment and order reversed, and new trial granted, 
costs to abide the event, unless within twenty days plaint- 
iff stipulates to reduce recovery of damages to $i,8oo, 
and extra allowance proportionately, in which event the 
judgment, as modified, is unanimously affirmed, without 
costs. 

Thomas S. Moore^ for the defendant, appellant. 

James D. Bell^ for the plaintiff, respondent. 



MATTER OF TAMSEN. 

Supreme Courts First Department^ Appellate Division / 

December^ 1897. 

Sheriff ; taxation of fees ; when proper, "] Under an execution issued 
out of the City Court of New York, the supreme court has no 
jurisdiction to tax the fees of a sheriff, and in any event Such 
fees cannot be taxed upon the application of the sheriff, except 
upon the written demand of the party who is liable to pay them.*^ 

Appeal by W. & J. Sloane from an order of the 
Supreme Court, made at the New York Special Term, 
taxing the fees and disbursements of the sheriff. 

There were two actions commenced in the supreme 
court, brought by Amelia Meinhard and Emma Oppen- 
heimer against Max Oppenheimer and Henry Rosenheim^ 
which resulted in judgments in favor of the plaintiffs, and 
upon which, on February 3, 1897, executions were issued 
to the sheriff. Subsequently, and on or about February 
15th and i6th, executions against the property of the 

* See Note on Taxation of Sheriff's Fees, following this case. 
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defendants were issued upon judgments entered in the 
City Court of the City of New York, one in favor of Charles 
Weinberg, execution issued February 15, 1897; one in 
favor of Lewis W. Hyde, Jr., execution issued February 16, 
1897, and one in favor of W. & J. Sloane, the appellant, exe- 
cution issued February 16, 1897. The sheriff took posses- 
sion of the property of the judgment debtors under these 
executions, and on February 25, 1897, sold such property, 
realizing therefrom the gross sum of $7,328.75. From the 
money thus received the sheriff satisfied the executions 
received by him prior to February 16, 1897, and the exe- 
cution of Lewis W. Hyde, Jr., received by him upon that 
day, leaving the balance of the proceeds of such sale in 
his hands, after deducting his fees and disbursements, to 
be applied upon the execution issued upon the judgment 
obtained by W. & J. Sloane, the appellant. The W. & 
J. Sloane judgment was for $1,423.81. The sherifT pre- 
sented a bill for fees and disbursements of $1,410.40, 
leaving a balance in hand of $258.07. Sometime after 
the sale, before the expiration of the sixty days when the 
sheriff was bound to return the execution issued on the 
Sloane judgment, the sheriff offered this sum of $258.07 
to the attorney for W. & J. Sloane as the amount appli- 
cable to the payment of its judgment, which sum the said 
attorney refused to receive. The matter, apparently, was 
there allowed to rest until the expiration of the sixty 
days, during which the sheriff was authorized to retain the 
execution. Then an action was commenced against the 
sheriff for a failure to return said execution, in which the 
sheriff interposed an answer. Subsequently the sheriff 
made a motion before the city court to tax his fees, which 
was denied, whereupon the sheriff presented his bill en- 
titled in the two actions in which judgment was entered 
in this court, and gave notice of application to a justice 
of the supreme court at a special term to have .said bill 
taxed and allowed. A copy of this bill, with such appli- 
cation for taxation, and the aflidavits upon which it was 
I Vol. v.— 9 
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founded, was served upon the appellant W. & J. Sloane. 
Upon the return of that notice, W. & J. Sloane, as judg- 
ment creditor, appeared and filed objections to the bill, 
first, however, taking the point that, as it had made no 
application in writing to have the bill taxed, neither this 
court nor a justice thereof, had any power to tax the bill. 
The objections on behalf of W. & J. Sloane were over- 
ruled, and an order of the court entered taxing the bill 
and allowing the sum claimed by the sheriff. From that 
order of the special term of the supreme court W. & J. 
Sloane appealed. 

Held^ error. We think that the Supreme Court had 
nothing to do with the taxation of the sheriff's bill, and 
that the order entered was entirely unauthorized. The 
only actions or proceedings in the supreme court were the 
two actions in which the executions were issued to the 
sheriff on February 3, 1897, which two executions had 
been fully satisfied by the proceeds of the sale of the 
property seized by the sheriff under the executions. 
These two judgment creditors had no interest in the tax- 
ation of this bill of costs, as their executions had been 
fully satisfied ; and so far as appears by the record they 
neither had notice of the application, nor did they appear 
before the court upon the taxation. The amount of 
their executions had been paid and the judgments ob- 
tained by them had been satisfied. As to them, it was 
entirely immaterial whether the sheriff's bill was taxed or 
not, and they had no interest in the controversy between 
W. & J. Sloane and the sheriff as to the amount of his 
fees. No objection was made by either of such judgment 
creditors to the application of the proceeds of the sale for 
that purpose, and the sheriff had been fully discharged 
from all responsibility to them. No necessity existed for 
an application to the supreme court to protect such judg- 
ment creditors, and no application appears to have been 
made as to them. Of the executions issued out of the 
city court, all but the one issued upon the judgment ob- 
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tained by W. & J. Sloane had been satisfied ; and the 
only ones interested in the adjustment of the sheriff's fees 
were W. & J. Sloane, whose judgment had been obtained 
in the City Court, and whose execution had been issued 
out of that court. The special term of the Supreme 
Court had no concern with the issuance of that execution 
or the proceedings under it. It was a process of the City 
Court ; and whatever motion was to be made in relation 
to that execution or to the proceedings under it was nec- 
essarily to be made in the court from which it was issued 
and which had control of the proceedings under the judg- 
ment. It is clear that a justice of the Supreme Court has 
no power to tax a sheriff's bill upon an execution issued 
out of another court unless such power is expressly given 
to him by statute. The only authority under which it is 
attempted to uphold this order is that contained in sec- 
tion 3287 of the Code. The authority of a justice of the 
Supreme Court under this section to tax a sheriff's bill is 
conditioned upon the written demand of the person liable 
to pay the fees. Where such demand is made, the sheriff 
must cause his fees to be taxed before a justice of the 
Supreme Court or a county judge, and the section pro- 
vides that after such demand is made the sheriff cannot 
collect his fees until they have been taxed. But this pro- 
vision is for the benefit of the person who has to pay the 
fees and not for the benefit of the sheriff. In this case 
the sheriff had the proceeds of the sale of the property 
levied upon under the executions in his hands, and he had 
the right to apply the proceeds to the payment of his fees 
and disbursements. If the creditor refused to receive the 
balance of such proceeds after the payment of the sher- 
iff's bill, he had simply to return the execution, crediting 
the amount in his hands which the creditor had refused 
to accept, and then wait until the judgment creditor 
served the notice required by law, to require the sheriff 
to have his bill taxed. The sheriff saw fit to simply retain 
the execution, which rendered him liable to an action by 
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the judgment creditor for a failure to return the execu« 
tion as required by law, but with that action the court 
had nothing to do except to try it upon the pleadings. 

Opinion by Ingraham, J. Van Brunt, P. J., Wil- 
LiAMS and Patterson, J J., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments, and application denied, with ten dollars costs. 

Seldon Bacon, for W. & J. Sloan e, execution creditor,, 
appellant. 

Charles S, Kingslcy, for the sheriff, respondent. 



Note on Taxation of Sheriff's Fees. 

Section 3287 of the Code of Civil Procedure which re- 
quires that the sheriff have his fees taxed by a judge of the 
supreme court or a county judge upon the written demand 
of a ** person liable to pay the same,** is a consolidation of 
the various statutes on that subject which were in existence 
prior to the enactment of the second half of the Code of 
Civil Procedure. The law as it formerly read, required the 
taxation to be made by ** some officer authorized," and also 
provided that the demand should be made by the defend- 
ant. 

In Mallory v, Bowe, (5 Civ. Pro. R. 241), the court held 
that the expression ** upon being required by the defend- 
ant," did not prohibit the plaintiff from making the appli- 
cation after the property had been sold under execution, 
and the plaintiff was the only one interested in the sheriff's 
fees. Although that case was decided in 1884 and the 
Code was then in existence, providing that the demand 
should be made by " the person liable to pay the same/' 
the court apparently overlooked the Code and made its 
decision upon the statute. 

Prior to 1896, section 3287 provided that the taxation 
could be made by a justice of the supreme court, a judge 
of a superior city court or the county judge, ^y chapter 
046 of the laws of 1895, which took effect January i, 1896, 
the words, " a judge of a superior city court," were stricken 
out, so that the section now provides for a taxation only by 
a justice of the supreme court or the county judge. There 
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is at present, therefore, no provision of law for the taxa- 
tion of a sheriff's fees under an execution issued out of the 
city court of New York, under the decision of the case in 
the text. 

The section now provides that the demand for a taxa- 
tion may be made by the person who is liable to pay the 
same, and it has been held, prior to the decision of the 
case in the text, that the sheriff's fees could not be taxed 
upon his own application, but only upon the demand of the 
person liable to pay the same. Lynch v. Meyers, 3 Daly^ 
256. 

The taxation should be had within the county in which 
the execution is issued, but this provision can be waived, 
and proceedinor with the taxation without objection is such 
a waiver. Nestor v, Bischoff, 5 Supp. 312 ; s. c, 24 St, R. 
356 ; rev'd on another point without discussing the one 
decided below, 123 N, K. 517 ; s. c , 34 St, R. 425 ; 20 Civ. 
Pro. R. 12. 

Where a party has procured the taxation of sheriff's 
fees, the question of the amount of such fees is res aajudi- 
tata^ and he cannot thereafter maintain an action against 
the sheriff for an accounting which involves the amount of 
the sheriff's fees upon the taxation. Van Gelder v, Hal- 
lenbeck, 46 Hun^ 4^2. 

Where a sheriff has allowed an auctioneer more than 
the legal fees for making a sale, and upon a subsequent 
taxation under the statute, the court allows the sheriff a 
less sum than he has paid to the auctioneer as commission, 
the sheriff must lose the excess, as the auctioneer is con- 
sidered his agent and an order to pay over the difference 
between the legal commission and the commission actually 
paid to the auctioneer is proper. Griffin v, Helmbold, 72 
-V. Y. 437. 

Where a sheriff's right to auctioneer's fees or commis- 
sions depends merely upon an agreement between him 
and the parties, the sheriff cannot have such fees or allow- 
ances taxed by the court or a judge, but he must enforce 
his right to such amounts by an action, as the taxation of 
fees can only be of such fees as are allowed by statute. 
McKeon v. Horsfall, 88 N, Y. 429. 

See, also, Hubbard v. Jaeger Electric Lamp Co. (2 N, 
Y, Ann. Cas, 114), as to amount of sheriff's fees for auction- 
eer's charges. 

Upon appeal from an order taxing the sheriff's fees, 
the appellant cannot object to any items, except those to 
which he objected in the court below. Deegan v. Karp, 13 
Civ. Fro. R. 202. 
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Where, under an execution for $559, the sheriff sold 
property and realized $370.70, and claimed as his fees and 
expenses the sum of $172.63, and the plaintiff's attorney 
assented to the bill, it was held that, notwithstanding the 
plainciff*s assent, the defendant had a right to require the 
sheriff's fees to be taxed. Solomon v, Saqui, 13 Civ, Pro. 
R, 167. And the court says, at page 168: ''The fees 
come from the proceeds of sale of the defendant's prop- 
erty and the net amount realized on the execution is in law 
a payment of the judgment pro tanto leaving the balance, 
when ascertained, to be paid by the defendants when able. 
The judgment creditor only credits the net amount re- 
ceived from the sheriff, and the defendants remain liable 
for the balance. It is unreasonable, therefore, to say that 
the defendants are not interested in the amount of the 
sheriffs bill. The approval of the bill by the plaintiff's 
attorney may estop the judgment creditor from objecting to 
its accuracy, but it does not conclude the defendants who 
in reality are the persons paying the sheriff's fees. Any 
other construction would impair, if not destroy, one of 
the evident purposes of the statutory provision before 
referred to." 



VOSBURGH V. CORN. 

Supreme Courts Second Department ^ Appellate Division ; 

December^ 1898. 

Landlord and tenant ; holding over ; possession retained by sub- 
tenant; what amounts to a surrender,^ Where a tenant, dur- 
ing the term, transferred his personal property on the demised 
premises to an association composedof himself and others, and 
notified the landlord that he would not occupy the premises 
after the end of his term, and would not be responsible for the 
rent thereafter, and the association to whom he had transferred 
possession remained in possession of the premises after the ex- 
piration of the term, — Held, that this constituted a holding 
over by the original tenant which created a new term, at the 
election of the landlord.* 

^ See Note on Tenant's Duty to Surrender Possession, follow* 
ing this case. 



NEW YORK ANNOTATED CASES. 135 

-^ TTW _ _ _ _■ - II-I_J 111 -l_M^iw_^ l^M-^ — 

Vosburgh v. Corn. 

Appeal by the defendant, from a judgment of the 
Supreme Court in favor of the plaintiff, entered upon the 
verdict of a jury, and also from an order denying the de- 
fendant's motion for a new trial made upon the minutes. 

The action is brought by Myndert A. Vosburgh 
against Henry Corn to recover the rent of certain prem- 
ises based upon a holding over after the expiration of the 
term. The defense was a denial of the relation of land- 
lord and tenant between the parties, and an affirmative 
claim that the letting was to the defendant and certain 
named associates conducting business, as an incorporated 
concern, under the name of *' The Deeming Automatic 
Safety Electric Systems for Railways." For a further 
defense the defendant averred a surrender- by the de- 
fendant of the premises and an acceptance of such 
surrender by the plaintiff. The verdict has established 
that the defendant rented the premises individually, and 
the evidence justified that finding. It is without dis- 
pute that after the term had expired the property of the 
association continued to remain upon the demised prem- 
ises. The court ruled as matter of law that such oc- 
cupation constituted a holding over. The evidence es- 
tablished that all of the property of the association was 
permitted to remain upon the leased premises in the same 
condition as before the expiration of the term, and the 
conclusion, therefore, was that the occupation remained 
the same as before. 

Heldy that this constituted a holding over within the 
clear meaning of the law. There is a class of cases which 
hold that the question of whether there has been a hold- 
ing over by a tenant may become a question of fact. 
This question has arisen in cases where there was a clear 
intent to surrender possession, accompanied by negotia- 
tions to that end, and the removal of the great bulk' of 
the property from the premises. Frost v. Akron Iron 
Co., I App, Div. 449 ; Excelsior Steam Power Co. z\ 
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Halsted, 5 Id, 124. We do not question but that a case 
of holding over may be so doubtful that determination of 
it may not be made as matter of law, as where the tenant 
has left upon the premises fixtures and small articles of 
little value which he intends to abandon, or where the 
removal of the property has been practically accom- 
plished. Such are the cases of Rorbach v, Crossett (19 
Supp, 450), where the property left was fixtures and 
worthless articles, and the keys were surrendered and 
accepted by the landlord ; McCabe v, Evers (9 Supp, 541), 
where a stove and some rubbish were left, and the keys 
were tendered the day following the expiration of the 
lease ; Manly v. Clemmens {i^Supp, 366), where the land- 
lord refused to renew the lease, and the tenant began 
moving out, and continued to midnight of that day, when 
he had removed everything except a desk and safe, which 
he removed the next day. Some of these cases are re- 
viewed in Haynes v, Aldrich (133 N, Y, 287). The hold- 
ing in that case was that where the tenant and property 
had not been removed at the expiration of the term, but 
notice had been given that a surrender would be made, 
and the removal was accomplished on the fourth day 
after the termination of the lease, it constituted a hold- 
ing over, although a person was then sick in the house 
and could not be safely removed earlier. While the court 
in that case does not deny that cases may exist of so 
doubtful a character that the court may not answer the 
question, yet such a rule has no application where there 
is in fact a holding over, even though it may have been 
involuntary upon the part of the tenant and beyond his 
power to avoid. In the present case, from all that ap- 
pears, it was as much the duty of the defendant to re- 
move the property as it was the duty of any of his asso- 
ciates. Indeed, as to the plaintiff, the sole duty rested 
upon him, and if he desired to make a surrender under 
his lease it became incumbent upon him to see that the 
property was removed and the premises vacated on the 
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expiration of the term. It became optional with the 
plaintifif, when no removal was had, to treat the defendant 
as holding over or as a trespasser, unless the plaintiff re- 
leased him from liability as a tenant. In order to accom- 
plish this result a new agreement was required. Man- 
heim v. Seitz, 2i App. Div. i6. 

It is claimed that the evidence warranted such a find- 
ing, and that the defendant was entitled to have such 
question submitted by the court to the jury. The 
declaration of the defendant, that he would no longer be 
responsible for the rent after the first of May, would not 
work any change in his liability, whether the declaration 
was oral or in writing, or both. We so held in the 
Manheim case. 

Opinion by HATCH, J. All concurred. 

Judgment and order afKrmed, with costs. 

George Hakn, for the defendant, appellant. 

Ezekiel Fixman^ for the plaintiff, respondent. 



Note on Duty of Tenant to Surrender Possession. 

The case in the text (Vosburgh v, Corn» ante, p. 134)^ 
establishes a rule which the reported cases have, hereto- 
fore, left in some doubt, as to the manner in which a 
tenant is obliged, as a matter of law, to deliver possession of 
the demised premises to save himself from being held liable 
for a new term by holding over. The same rule apparently 
applies to cases where possession is to be surrendered in 
order that the tenant may dispute the landlord's title, or in 
<:)rder to obtain title to the premises by adverse possession, 
etc. 

Holding over ; creating a new term.'] That a tenant is 
bound to deliver up possession of the premises at the end 
of his term, to avoid being held liable for a new term, is 
well settled by the adjudicated cases. Frost v, Akron Iron 
Co., 2 N. Y. Ann. Cas. 23 and cases cited in foot note. See 
also the same ca.se on another appeal, i App. Div. 449. 

Disputing landlord's title.] No principle of law is better 
settled than that a tenant while in possession, cannot dis- 
pute his landlord's tide. But «the tenant may surrender 
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possession to the landlord and may then set up title in him- 
self paramount to that of the landlord. Bank of Utica v. 
Mersereau, 3 Bard, Ch, 528; Prevot v. Lawrence, 51 N. Y. 
222 ; Vernam v. Smith, 15 Id, 327 ; Woodruff v, Erie Ry. 
Co., 93 Id, 618. This rule of law is an extension of the 
common law doctrine which required the lease to be an 
indenture under seal to estop the tenant from disputing the 
landlord's title. See authorities cited in Vernam v. Smith, 
15 N. V. 327 at p. 329. 

This rule, however, does not apply where a tenant in 
possession discovers that his landlord has no title to the 
premises, but that the true owner is another person to 
whom he attorns after abandoning possession under the 
first landlord. De Forest v, Walters, 153 JV. V. 229, at 
page 241, and the court says on this point at page 242 : 
•* The testimony in the case is entirely consistent with the 
theory that (the tenant), went into possession under the 
lease from the plaintiff's predecessor, supposing that he 
owned the demised premises and had the right to lease 
and that subsequently he ascertained that such was not 
the fact, and then abandoned that possession and attorned 
to the true owner. The rule that estops the tenant from 
denying the landlord's title does not apply to such a case 
even as between the original parties." Citing fVood on 
Landlord and Tenant^^ifi. 

While a tenant may not deny his landlord's title, still 
he may disprove that one claiming under the landlord has 
legally acquired his title from the landlord. Despard v. 
Walbridge, 15 N, Y, 374. 

There are a number of cases illustrating when a ten- 
ant can or cannot legally attorn to a new landlord and they 
throw considerable light on the question of the duty of 
the tenant to deliver possession to the landlord. 

In Jackson v. Harper (5 Wend. 246), the defendant had 
been in possession for some time under a lease from the 
plaintiff's grantor, and while in such possession took a 
lease from a third party who claimed title to the property 
under a direct grant from the State. In an action of eject- 
ment by the original lessor it was held that the subsequent 
lease which the tenant took was of absolutely no avail, and 
the court said on this point : '* If the defendant originally 
entered under the title of Barnhardt Nellis, as I have en- 
deavored to show he did, then the taking of a lease from 
John D. Nellis (the plaintiff's grantor), was a fraudulent 
attornment by which the lessor of the plaintiff cannot be 
prejudiced. It was an absolute nullity and did not create 
the relation of landlord and tenant between the parties to 
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it . . . It is not necessary for us to express any opin- 
ion as to the effect of the patent for the lot to John D. 
Nellis. Whatever may be its operation and effect between 
other parties, the defendant cannot avail himself of it in 
this case.'* 

In Jackson v. Davis (5 Caw. 123), the defendant had 
taken a deed from one who was only a tenant under the 
plaintiff's grantor, and had occupied the premises for 
twenty years without paying rent, and in an action of 
ejectment it was held that there was no presumption aris- 
ing in favor of the defendant in consequence 01 the lapse 
of time, that the tenancy had been terminated ; the tenant 
or one claiming under him could only acquire title by ad- 
verse possession by delivering possession to the landlord 
and then getting a new possession in some other capacity 
than as tenant. 

A tenant of a mortgagee in possession after the mort- 
gage has become forfeited during the continuance of the 
lease from the mortgagor may attorn to and take a lease 
from the mortgagee, and in an action against him by the 
mortgagor for rent under his lease, he may set up such at- 
tornment as a legal defense. Jones v. Clark, 20 Johns. 51. 

** Where a tenant, under proper circumstances, attorns 
to one having a superior title, he is in the same position as 
if he had gone out of possession, and had come' in again 
under the new landlord. It would be a useless ceremony 
to go through the form of going out and coming back." 
Austin V. Ahearne, (}\ N, Y. 6, at p. 19. 

Where the demised premises are sold under a fore- 
closure sale, the tenant must attorn to the purchaser, or 
he may be removed by a writ of assistance, although his 
lease was prior in date to the mortgage. Lovett v, Ger- 
man Reformed Church, 9 Haw. Pr. 220. 

Where one had secured the landlord's title under a 
sheriff's sale, secured a warrant of dispossession against 
the tenant in summary proceedings, and the tenant then 
attorned to such person, but the judgment in summary 
proceedings was ;^subsequently reversed, and the sheriff's 
deed declared to be invalid, it was held in an action by 
such person for rent, that the tenant could dispute the al- 
leged title of the person who took under the sheriff's deed 
and set up title in the former landlord. Ross v, Kernan, 
31 Hufiy 164. 

One who acquires title to real estate pursuant to a tax 
sale is not in privity with the former owner, and an aiturn- 
ment by a tenant to such a purchaser is an attornment to 
a stranger and is, as against the former owner, void under 
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1 R. S. 744, § 3 ; O'Donnell v. Mclntyre, ii8 N, Y, 156; 
Sperlinjr v Isaacs, 13 Daly^ 275. 

In Shultes v. Sickles (70 Hun^ 479)» the defendant first 
took possession under the plaintiff pursuant to a contract 
of sale which the plaintiff failed or refused to perform. 
After the defendant had taken possession, he attorned to 
one who had secured a judgment against a prior owner 
which gave him a title paramount to that of the plaintiff. 
It was held in an action of ejectment that the defendant 
could dispute the plaintiff's title under such circumstances. 

Where the relation of landlord and tenant has once 
been established, it attaches to all who may succeed to the 
possession under the tenant, however remotely. Bradt v. 
Church, no N, Y, 537 ; Whiting 2/. Edmunds, 94 /^/. 309; 
Jackson v. Davis, 5 Cow 123, 129; Sands v. Hughes, 53 
-.V. y. 287, 293. 

Excuse for failure to surrender posse5sion,\ In some of the 
cases it is suggested that there might be circumstances 
which would relieve the tenant of the duty of delivering 
up possession on the day following the end of his term, but 
very few cases are to be found in which the excuse offered 
has been held sufficient to relieve the tenant from liability 
for another term. 

In Haynes v. Aldrich (133 N. Y. 287), the court dis- 
cusses the question of whether or not the illness of a mem- 
ber of the tenant's family at the time possession should be 
surrendered is a sufficient excuse to the tenant for not sur- 
rendering at that time and the court, while it refuses to de- 
cide the question says : " It would introduce an uncertainty 
into a rule whose chief value lies in its certainty. The con- 
sequent confusion would be very great. Excuses would al- 
ways be forthcoming, and their sufficiency be subject to the 
doubtful conclusions of a jury, and no lessor would ever know 
when he could safely promise possession to a new tenant." 

In Herter v. Mullen (9 App, Div, 593 ; s. c, 3 N, Y. Ann. 
Cas 340), it was squarely decided that an illness in the ten- 
ant's family was not an excuse for a failure to deliver pos- 
session at the end of the term, and the court said ; '* We 
are of the opinion that no such qualification should be, or 
could safely be, imported into the absolute rule of the law. 
It would make the landlord rather than the tenant suffer 
by reason of the misfortune to the tenant, which he and 
not the landlord should bear the burden of." 

An exception was made to this rule, however, in Regan 
V, Fosdick {igMisc. 489), where it appeared that a member 
of a tenant's family became ill with scarlet fever several 
days before the term expired, and his house was quaran- 
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tined by the board of health, and he was ordered not to 
move until the child had recovered, and the place had been 
fumigated. As soon as this was done the tenant did move, 
and it was held under such circumstances, a new tenancy 
bad not been created. The reason for the decision stated 
in this'case, at page 492, was that the tenant was excused 
from performance by act of law, ** for it would be seem- 
ingly absurd to require one to do that which the law for- 
bids his doing." 

In Pickett v. Bartlett (107 N, Y, 277), the defendants 
had goods in a U. S. bonded warehouse and were unable to 
remove the goods at the end of the term and until a month 
and twenty-three days thereafter because of their inability 
to secure the consent of the government officials to the re- 
moval, and it was held that such a holding over, under the 
circumstances, did not imply a new hiring for another 
year. In this case, also, the lease provided that the tenant 
should have possession up to a certain period, and that he 
should pay rent at the same proportionate amount as stipu- 
lated in the lease for any further term for which he should 
occupy the premises in addition to the term mentioned in 
the lease, and the court held that this language plainly in- 
dicated that the parties contemplated a holding over longer 
than the end of the first term, and that a holding over for 
the time mentioned under such circumstances was under 
the lease, and was not a wrongful holding over by the ten- 
ant so as to create a new term. 

How possession given by tenant.'] The question as to exactly 
in what manner possession is to be surrendered has been 
the subject of discussion in a comparatively small number 
of cases, so far as the careful examination discloses. 

In Whiting v. Edmunds (94 N, Y, 300), it is said at 
page 314 : "The general rule which forbias the tenant to 
dispute his landlord's title has led to some other proposi- 
tions material to our inquiry which seem to have been 
settled. The tenant cannot by the mere disclaimer or by 
mere words denymg the landlord's title and asserting one 
of his own, work a forfeiture of his tenancy, or set running 
an adverse possession. De Lancey ik Ganong, 9 -^V. Y. i. 
Where the relation of landlord and tenant has been once 
established, the possession of the latter, and that of his 
grantees and assignees is the possession of the landlord, 
and not hostile or adverse ; (citing authorities) and this is 
true even where the grantee has taken a deed of the fee 
in ignorance of the fact that his grantor stood in the 
relation of a tenant, the latter denying any such rela- 
tion. The possession of the tenant in subordination to the 



142 VOLUME V. 



Note on Duty of Tenant to Surrender Possession. 

title of the landlord continues not only during the running 
of the term, but is presumed to be such, and to remain un- 
changed until twenty years after the end of the term, and, 
notwithstanding any claim by the tenant or his successors 
to a hostile title. This presumption may be rebutted, but, 
t() do so effectively and initiate an adverse holding, the 
tenant must surrender possession to the landlord, or do 
something equivalent to that and bring home to him 
knowledge of the adverse claim." 

Where a tenant attempts to surrender possession of the 
premises at the end of his term, but because of the land- 
lord's refusal to accept the surrender the tenant retains 
possession of the keys, this is not such a holding over as 
creates a new term. Schloss v. Huber, 21 Misc, 28. 

Where a sub- lessee holds over the expiration of the 
original tenant's term, the mere declaration by the tenant 
to the landlord that he will not be responsible for the rent 
from the sub-lessee after the expiration of the term is in- 
sufficient to relieve the original tenant from further liability 
unless there is an actual removal by the sub-lessee and pos- 
session of the premises is given to the landlord in the 
absence of a new agreement between the landlord and 
original tenant. Manheim v. Seitz, 21 App. Div. 16. See 
also Vosburgh v. Corn, ante^ p. 134. 

Where a landlord, prior to the expiration of the term, 
notified the tenant that the rent would be increased if the 
tenant desired to take the premises for a new term, and the 
tenant replied that he would not accept the premises, that 
he had hired other premises and would remove, but the 
tenant did not in fact move until several days after the ex- 
piration of the term, — Held^ that, at the election of the land- 
lord, a new term was created for which the tenant was 
liable to pay rent. Schuyler v. Smith, ^\ N, Y. 309. 

Disputing widow* s dower ; grantee of husband^ It was 
formerly held by a long line of decisions that one in pos- 
session under a conveyance from a husband could not dis- 
pute the title of a grantor so as to defeat an action by the 
grantor's widow for dower, Bowne v. Potter, 17 Wend. 
164. But the cases so holding were overruled by Sparrow 
V. Kingman, i N. Y. 242, where it was held in such an 
action, the defendant could show that the husband was not 
seized of such an estate in the premises as entitled his 
widow to dower. See, also, Lytle v, Beveridgc, 58 -A^. K. 
592, at page 606. 

In Lawrence v. Brown, 5 N. Y. 394, a tenant went in 
possession of lands which had been assigned to a widaw as 
part of her dower. Subsequently the same land was sold 
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by a decree of the surrogate ordering such sale for the 
payment of the debts of the estate of the widow's husband. 
The tenant thereafter attorned to the purchaser under the 
surrogate's decree and in au action by the widow against 
the tenant for an accounting, it was held that the attorn- 
ment of the defendant to the purchaser under the surro- 
gate's decree was absolutely void, under i R. S. 744, § 3. 



FREEL V. COUNTY OF QUEENS. 

Court of Appeals ; January^ 1898. 

[Modifying 9 App, Div, 186.] 

Appeal to court of appeals ; from order granting a new trial ; effect 
of stipulation for judgment absolute, \ Where the appellate di- 
vision reversed a judgment and ordered a new trial, unless the 
plaintiff would stipulate to strike out the recovery on two of the 
three causes of action embraced in the complaint, and the 
plaintiff refused so to stipulate and appealed to the Court of Ap- 
peals from the judgment of the appellate division ordering a 
new trial, — Held, that, inasmuch as the appellate division should 
have modified the judgment below by striking out the recovery 
on two of the causes of action, and, as thus modified, affirmed 
it, the Court of Appeals would thus modify and affirm it.* 

Appeal from a judgment of the Appellate Division of 
the Supreme Court, second department, reversing a judg- 
ment in favor of the plaintiffs, entered upon the report of 

* Where in an action at law to recover money only, the com- 
plaint sets up two causes of action and a judgment for a gross sum 
has been rendered in favor of the plaintiff, the general term, upon 
appeal, has no authority to affirm the judgment as to one cause of 
action and reverse it and grant a new trial as to the other. Cochran 
V, Reich, 2 A^. Y, Ann, Cas, 314 ; s. c. 91 Hun, 440. 

The practice in the case in the text is somewhat peculiar and, as 
suggested in the opinion, ordinarily, upon an affirmance by the court 
of appeals of a judgment of the appellate division granting a new 
trial, there would have been judgment absolute for the defendant 
under the stipulation required by the statute in such cases. For an 
explanation of the practice in such cases, see the notes to Mickec v. 
Walter A. Wood M. k R. Machine Co., i A^. Y, Ann, Cas, 175. 
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a referee, and ordering a new trial, unless the plaintiffs 
should stipulate to reduce the recovery to the sum of 
$1,730, with interest from January i, 1894, in which event 
the judgment was to be modified and affirmed accord- 
ingly. 

This action was brought to recover a balance alleged 
to be due on a contract, and also to recover the value of 
extra work done in connection therewith. 

The referee before whom the case was tried gave judg- 
ment in favor of the plaintiff on that cause of action. 
The appellate division, ordered a new trial unless the 
plaintiff would stipulate to reduce the judgment within a 
certain time by striking out the recovery on the second 
and third causes of action, and upon the failure of the 
plaintiff to so stipulate the appellate division ordered judg- 
ment reversing the judgment below, and directing a new 
tri^l. 

Held^ as stated in headnote. We have reached the 
conclusion that the plaintiffs were entitled to recover on 
the first cause of action alleged in their complaint for the 
balance due on the contract for improving the Merrick 
road, and that they were not entitled to recover upon the 
second or third causes of action relating to extra work 
connected with the contracts for improving Van Wyck 
avenue and Broadway and Liberty avenue, for the rea- 
sons given by the learned appellate division in its opin- 
ion. Freel v. County of Queens, 9 App. Div, 186 ; s. c, 
41 Supp. 68, As we have reached the same conclusion as 
to the rights of the parties to which the appellate division 
arrived, and must substantially affirm their judgment, the 
question arises whether, even the amount that all the 
courts have decided the plaintiffs were entitled to recover 
on the first cause of action can, under the peculiar cir- 
cumstances, be awarded to them. No embarrassment is 
caused by the learned counsel for the respondent, who, 
with great fairness, stated upon the argument that he was 
willing that the plaintiffs should recover that amount if 
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the practice permitted it. The new trial granted neces- 
sarily extends to the entire claim, as otherwise there 
might be conflicting judgments in the same action. If» 
however, the appellate division should have modified the 
judgment by reducing the recovery to the proper amount » 
and should have affirmed it as modified, without granting 
a new trial, we can render the judgment that they should 
have rendered. Wright v. Nostrand, 98 N, Y. 669 ; 94 
//. 31 ; Conklin v. Snider, 104 Id, 641 ; Goodsell v. Wes- 
tern Union Tel. Co., \o^ Id. 147; Anthony v. American 
Glucose Company, 146 Id, 407, 418. 

In the case now before us the plaintiil was clearly enti- 
tled to recover upon the first cause of action, but under no 
circumstances could he recover upon either of the others, 
so that a new trial was unnecessary. Complete justice 
could have been done to both parties by so modifying the 
judgment as to reduce it to the amount awarded on the 
first cause of action, and, as thus reduced, affirming it. 
Each cause of action was distinct, being founded upon a 
separate and independent contract or claim. The amount 
claimed on each was definite and could be easily separ- 
ated from the judgment rendered in gross for the entire 
sum alleged to be due. No evidence that can reasonably 
be supposed to exist could change the result as to the 
second or third causes of action, because there can be no 
recovery upon them owing to the ordinance of the board 
of supervisors, which limited the power of the commis- 
sioners appointed to make the improvements. Under 
these circumstances, we think that the learned appellate 
division should not have reversed the judgment, but 
should have modified it by making the proper reduction 
and affirming it as thus modified. The Code gives us the 
power to render the judgment that they should have ren- 
dered, and accordingly we direct that their judgment be 
so modified as to reduce the amount of the judgment 
awarded by the referee to the sum of $1,730, with interest 
from January i, 1894, and, as thus modified, affirmed. 
Vol. v.— 10 
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without costs, either in the Appellate Division or in this 
court. 

Opinion by Vann, J. All concur except O'Brien, 
J., not voting. 

Judgment accordingly. 

William C. De Witt, for the plaintiff, appellant. 

Tawnsend Scudder^ for the defendant, respondent. 



ARNOLD V. R. ROTHSCHILD'S SONS CO. 

Supreme Court, Second Department, Appellate Division: 

December, 1897. 

Appeal to appellate divisum ; modification of judgment. ^ Where, 
upon an appeal by the plaintiff from a judgment in favor of the 
defendant, entered upon a verdict of a jury, the appellate divi* 
sion affirmed the judgment, but it appeared from the record 
that the complaint should have been dismissed at the end of 
the plaintiff's cksc^-^Held, that the appellate division had 
power, upon a reargument, to modify the judgment so as to dis- 
miss the complaint and thus not bar the plaintiff's right to bring 
another action.* 

* See Freel v. County of Queens, ante, p. 143, for a discussion of 
the power of the appellate division to modify a judgment. 

In Carples v. New York & Harlem R. R. Co. (16 App. Div, 158), 
it was held that upon an appeal by the plaintiff from a judgment 
entered upon a verdict rendered in his favor, the defendant's excep- 
tions were not properly before the court, and the appellate division 
could not therefore consider the question of whether or not the trial 
court erred in denying the defendant's motion to dismiss the com- 
plaint upon the evidence. 
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Reargument of an appeal by the plaintiffs, Morris 
Arnold and Milton S. Arnold, comprising the firm of M. 
Arnold & Co., from a judgment of the Supreme Court, 
New York County, in favor of the defendant, entered 
upon the verdict of a jury, and also from an order deny- 
ing the plaintiff*s motion for a new trial, made upon the 
minutes. 

This appeal was transferred from the first department 
to the second department. 

A judgment for the defendant in this case has been 
heretofore affirmed (15 App, Div. 606), and the court held 
that the complaint should have been dismissed, at the 
close of plaintiff's case. A reargument was allowed and 
the appellant urged that the judgment as directed by the 
appellate division be modified so as to dismiss the com- 
plaint, for the reason that the plaintiff's right to bring 
another action would not then be barred, and Carples 7/. 
N. Y. & Harlem R. R. Co. (16 App, Div, 158 ; s. c, 44 
Supp. 670), was cited as authority for this procedure. 

Heldy that where, upon such a record as this, it is 
manifest that the complaint ought to have been dismissed 
at the end of the case for the plaintiffs on the ground that 
the evidence in their behalf did not entitle them to any 
recovery whatever, this court possesses the power so to 
modify the judgment as to bring about the same result as 
would have followed a correct disposition of the motion 
to dismiss at the trial term, notwithstanding the fact 
that the cause was permitted to proceed to a verdict. 
Code Civ, Pro. § 1317 ; N. Y. Ice Co. v. North Western 
Ins. Co., 23 N. Y. 357, 361 ; Bohlen v. Metropolitan Ele- 
vated R. Co., 121 Id. 546, 550; S. C, 31 St. R. 888. This 
tribunal has the power in the furtherance of justice to do 
precisely what the trial term could have done in this re- 
spect. To that end we may modify the judgment in such 
a way as not to leave it conclusive against the plaintiffs 
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in the event of their being able hereafter to produce suf^ 
ficient evidence to sustain a recovery. 

Opinion by Willard Bartlett, J. All concurred. 

Judgment modified by striking therefrom the declara- 
tion that the complaint is dismissed upon the merits, and 
inserting therein a statement that it is dismissed with the 
same effect in all respects as though the defendant's mo- 
tion to dismiss the same had been granted at the close of 
the plaintiff's evidence, and as thus modified, judgment 
affirmed, without costs of this appeal. 

Nathan Ottinger, for the plaintiff, appellant. 

Benjamin N. CardozOy for the defendant, respondent. 



HACKETT V. EDWARDS, MERRILL & CO. 
Supreme Courts N. Y, Special Term; February, 1898. 

Offer of judgment : withdrawal.^ An offer of judgment under 
Code Civ. Pro,, § 738, is irrevocable within the ten days in 
which the plaintifT may accept it, and a notice of withdrawal 
of the offer within that time is ineffectual.* 

* Where an offer has not been accepted, the defendant may serve 
a second offer for a different amount before a trial. Hubbard v. 
Randolph, 72 Hun, 626; s.c.,25 Supp. 854; but the offer must be 
served at least ten days before the trial. Sares v, Matthew, 15 
Supp, 570 ; s. C. , 39 St, ^. 920. 

A consent that judgment be entered is equivalent to an offer 
under this section, and if judgment be entered, the want of a for- 
mal acceptance is an irregularity which may be supplied nunc pra 
tunc, Whitez/. Bogart, 73 A^. K. 356. 

It has been held that if an offer of judgment is made to avoid 
the provisions of the Code as to the confession of judgment, it may 
be set aside. Ross v. Bridge, 15 Abb, Pr, 150 ; s. c, 24 Haw, Pr^ 
163. 
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In this action for damages for a personal injury to an 
infant, the defendant, on February 2, served on plaintiff's 
attorney an offer of judgment for $5CX) and costs. On 
February 8th, about two o'clock in the afternoon, plaintiff's 
attorney obtained an order of court authorizing the in- 
fant's guardian ad litem to accept the offer. About three 
o'clock of the same afternoon defendant's attorney sent 
to plaintiff's attorney a ** notice of the withdrawal of 
the offer of judgment," which notice plaintiff's attorney 
promptly returned, with a denial of defendant's right to 
retract the offer. Thereafter, on the same afternoon, 
plaintiff's attorney served on defendant's attorney notice, 
of ac<:eptance of the offer, and immediately entered judg- 
ment for the amount of the offer. The defendant moved 
to set aside the judgment. 

Held, that the withdrawal of the offer of judgment 
was ineffectual, and the judgment should stand. It is 
the rule, in the negotiation of contracts, that until accept- 
ance an offer is revocable, for the reason that until the 
minds of the parties have met there is no binding agree- 
ment, and if there be no agreement they are equally 
free from obligation. 

By Code Civ. Pro., § 738, ** the defendant may before 
the trial serve upon the plaintiff's attorney a written offer 
to allow judgment to be taken against him ;" and if, 
within ten days, the plaintiff return a written acceptance 
of the offer, he may enter judgment accordingly. Here 
is no mere treaty between parties, but a regulation of 
procedure ; by which, on the one hand, the defendant is 
afforded an opportunity to escape the costs of litigation 
and the contingency of a larger judgment against him ; 
while the plaintiff, on the other, is enabled to assure him- 
self a recovery for at least some amount. It is a statutory 
provision ; and it reserves no right of retraction to the 
defendant. On the contrary, ten days are secured to the 
plaintiff for acceptance of the offer — a plain implication 
that for that period the offer is to stand. If before the 
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lapse of such time the defendant may withdraw the offer 
then plaintiff has not had the ten days for acceptance 
accorded him by the act. 

If we apply the canon noscitur a sociis in the inter- 
pretation of the provision, its intent is clear. Obviously,, 
the tender authorized by sections 731-734 is irrevocable. 
So of the admission of the genuineness of a paper pur- 
suant to section 735. The offers to liquidate damages 
and to compromise in the succeeding sections are no less 
incapable of recall. The defendant is under no obliga- 
tion to make the offer ; but having made it, the law holds 
him to it until by the expiration of the option allowed 
the plaintiff for acceptance he is restored to his original 
rights (Walker v. Johnson, 8 How, 240). Upon any other 
construction, the statute would become an instrument of 
trifling and chicane. 

The right of the defendant after rejection of one offer 
to make another, is no way inconsistent with the conclu- 
sion that an offer may not be withdrawn before rejection. 



Opinion by Pryor, J. 



Motion denied, with costs. 



G. IVasAdourne Smithy for the plaintiff, opposed. 
Philip Carpenter^ for the defendant and motion. 
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LORING V. MORRISON. 

Supreme Court y Second Department, Appellate Division ; 

January, 1898. 

1. Costs; "to abide the event,*'] Where the appellate division re- 

verses a judgment and the order of reversal provides that costs 
shall *' abide the event," the party who is finally successful in 
the action is entitled to tax the costs accrued up to the time the 
order was made.* 

2. The same ; interest as part of the recovery,] Where, in an action 

on a promissory note, the principal sum recovered, less interest, 
did not amount to $50, but with interest added it exceeded 
that sum, — held, that the plaintifT was entitled to costs as of 
course. 

3. The same ; offer of judgment must include.] An offer of judg- 

ment, which does not include costs, is a nullity, -and does not 
bar the plaintiff's right to full costs, even though the recovery 
is less than the offer.f 

* This case appears to settle the rule in the second department 
that a direction in an appellate.division order that costs shall " abide 
the event," means that all the costs which have accrued up . to the 
time the order is made shall go to the party who was finally suc- 
cessful in the litigation. See Note on " Costs to Abide Event, " 
ante, p. 48. 

fSee Hackett v. Edwards, Merrill & Co., ante, p. 148, where it 
was held that an offer of judgment could not be withdrawn. 

In Riggs V, Waydell (78 A^. Y, 586), it was held that an offer of 
judgment, signed by defendant's attorney, to which no affidavit 
showing his authority to make it was annexed, as required by Code 
Civ. Pro. § 740, was invalid. The same ruling was made in 
McFarren v. St. John (14 Hun, 387). 

In Smith v, Kerr (49 Hun, 29), it was held that a service of the 
copy of the offer of judgment was sufficient, and that it was not 
necessary to serve the original. 

In Leslie 7/. Walrath (45 Hun, 18), an offer of judgment was 
served which contained the words " with costs to date," and it was 
held that this was a nullity inasmuch as the plaintiff had the right 
to tax not only the costs to date, but the costs on entering judg- 
ment also. 
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Appeal by the defendants, Alexander E. Morrison 
and another, from an order of the Orange County Court 
denying the defendant's motion for a review of the taxa- 
tion of costs in favor of the plaintiff, John D. Loring. 

When the appellate division granted a new trial of 
thi^ action it directed that the costs should abide the 
event. Loring v, Morrison, 15 App. Div, 498. 

Held, that this direction meant that the party who 
succeeded upon the new trial should have the costs of 
the appeal to this court. 

On the last trial the plaintiff recovered judgment in 
the sum of $50.08. This was made up of $45.50 found to 
be due to the plaintiff upon the note in suit, and $4.58 
of interest thereon. The appellants insist that this 
interest cannot be regarded as part of the recovery for 
the purpose of fixing the right to costs, and that, inas- 
much as the principal sum due on the note was less than 
$50, the plaintiff is not entitled to costs under section 
3228 of the Code of Civil Procedure. 

Held, untenable. It seems to us immaterial how the 
verdict is made up, if the total amount awarded by the 
jury equals or exceeds the sum of $50. We agree with 
the learned county judge that the provision of section 
3228 of the Code, relating to this matter, deals only with 
the final result of the action. 

The amount demanded in the complaint was upwards 

A valid olTer of judgment may be made in an action to fore- 
close a mechanic's lien. Kennedy t/. McKone, 10 APfi. Dizf. 88 ; s. C. 
41 Supp, 782. But an offer that the plaintiff's lien be established 
at $1,000 and costs, where the complaint demanded a deficiency 
judgment in personam, and the plaintiff secured a judgment for 
$600, with the right to enforce a deficiency, cannot be said to be as 
favorable as the judgment secured. Id, 

As to offer in action to foreclose mortgage, see Rollins v, Barnes. 
post, p. 153. 

See also Schulte v, Lestershire Boot & Shoe Co., 88 Hun, Ti(i\ 
rfisicr v. Slumm, 7 Misc, 526 ; S. C, 27 Supp, 1000. 
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of $74. The defendants offered to allow judgment for 
$60, and it is argued that the plaintiff cannot recover 
costs, because the judgment rendered is not more favor- 
able than was the offer. The offer, however, cannot be 
regarded as having had any effect whatever, inasmuch as 
it did not include costs. Code Civ. Pro. § 738 ; Leslie v. 
Walrath, 45 Hun, 18.^ 

Opinion by WiLLARD Bartlett, J. All concurred. 

Order affirmed, without costs of this appeal. 
A, H, F, Seegety for the defendants, appellants, 
y. A, Thompson, for the plaintiff, respondent. 



ROLLINS V. BARNES. 

Supreme Court, Second Department, Appellate Division; 

December, 1897. 

Costi ; offer of judgment ; action to foreclose mortgixge.] A valid 
offer of judgment may be made in an action to foreclose a 
mortgage, but where the offer is " to allow judgment of fore- 
closure and sale for $2,000, with interest from October i, 1888, 
with costs/' without containing a provision for a deficiency 
judgment against the defendant, it is a nullity and does not de- 
feat the plaintiff's right to the costs of the action where his right 
to a deficiency judgment is established.* 

Cross-appeals by the plaintiflf, Ed^^ard A. Rollins, and 
by the defendant, Everett Barnes, from an order of the 
Supreme Court, Kings County, special term, directing a 
retaxation of costs '* by allowing to plaintiff his statutory 
costs up to the time of the receipt by him of the offer to 

* See Hackett v. Edwards, Merrill & Co. ante, p. 148, and Loring 
V, Morrison, ante, p. 151, and notes. 
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allow judgment against defendant, together with one- 
half of the statutory allowance herein, besides his dis- 
bursements, less the amount of the defendant's disburse- 
ments on the appeal herein, and that the judgment 
herein be amended by inserting the amount of the costs as 
so retaxed in the place and stead of the amount of costs 
as heretofore taxed, and mentioned in said judgment/' 

The offer served in the case is in the following form, 
omitting the title : " The defendant, Everett Barnes, 
hereby offers to allow judgment of foreclosure and sale 
for $2,000 with interest from October i, 1888, with costs, 
to be taken against him herein." The offer was dated, 
signed and evidenced in the usual form. The judgment 
demanded in the complaint was for the foreclosure of the 
mortgage and judgment for any deficiency, in the usual 
form. 

Heldy that the offer was insufficient to defeat plaintiff's 
right to costs. The action, although to foreclose a mort- 
gage, is subject to the provisions of Code Civ. Pro. § 71%, 
If the defendant's offer was broad enough to have entitled 
the plaintiff to the usual judgment of foreclosure and 
sale for the amount of the offer, and judgment for any 
deficiency arising upon the sale, then, upon refusal to ac- 
cept it, the defendant became entitled to costs, and the 
court was without any discretionary power in the prem- 
ises. Lumbard v. Syracuse, B. & N. Y. R. R. Co., 62 N. 
K 290 ; Bathgate v, Haskin, 63 Id, 261 ; Singleton r. H. 
Ins. Co., 121 Id, 644. 

The offer limits the judgment to the single right of a 
foreclosure and sale of the mortgaged premises. It does 
not authorize, nor could the court authorize, a judgment 
for anything else. The action was upon the bond as well 
as to foreclose the mortgage, and the plaintiff was en- 
titled thereby to the personal liability of the defendant as 
well as the security of the land. If the offer was accepted, 
the plaintiff thereby released the personal liability of the 
defendant. This he was not called upon to do even. 
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though he was not entitled to enforce liability for a sum 
greater than the amount of the ofifer. 

The ofifer which may be served under the Code must 
be to the efifect that the defendant will allow '' judgment 
to be taken against him/' and, where a personal judgment 
is authorized by the form and character of the action, the 
ofifer must conform thereto and authorize the entry of 
such a judgment. Bettis v. Goodwill, 32 How, Pr. 137. 
The ofifer in this case falls short of this requirement, and 
was, therefore, without efifect. 

Opinion by Hatch, J. All concurred. 

Order reversed, with ten dollars costs and disburse^ 
ments to the plaintifif. 

Louis Wertheimer^ for the plaintifif. 

Henry Parsons^ for the defendant. 



COURTNEY V. EIGHTH WARD BANK. 

Court of Appeals ; January^ 1898. 

[Reversing 14 Misc. 386.] 

Attachment: levy on chases in action; what is certified copy of war^ 
rant.] Where a sheriff, in levying under a warrant of attach- 
ment upon a debt due from a third person to the attachment 
debtor, delivered a copy of the warrant with the words, merely, 
" a copy " indorsed on the back of the warrant without other 
certification, — Ne/ii, that this was insufficient under Code Civ. 
Pro. { 649, subd. 3, requiring the sheriff to serve a certified 
copy of the warrant upon such person.* 

• In Gibson v. National Park Bank of N. Y. (98 N. K. 87). it 
was held that where the certification that the warrant was a correct 
copy, was signed by a clerk of the deputy sheriff, and the deputy 
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Appeal by the defendant from an order of the General 
Term of the City Court of Brooklyn, reversing a judg- 
ment dismissing the complaint, entered upon the report 
of a referee, and ordering a new trial. 

This action was brought by John Courtney, as sheri£F, 
etc., to recover the amount that the Cowles Engineering 
Company of New Jersey had on deposit with the defend- 
ant. On August 25, 1893, an attachment was issued in 
an action brought by Edward F. Rice against the Cowles 
Engineering Company, which was delivered to the sheriff 
of King's County with instructions to levy upon the bal- 
ance owing that company by the defendant. On August 
26, the sheriff or his deputy, went to the defendant's bank 
and delivered to the teller a paper purporting to be a 
copy of the warrant of attachment. It was folded in the 
usual form and had indorsed upon the back the title of 
the action, and underneath the title the words " Warrant 
of Attachment," then followed the name of the plaintiff's 
attorney, with his address, and after that the words •• A 
Copy.** Upon the reverse fold of the paper was indorsed 

then took it in his possession and personally served it upon the 
party indebted to the attachment debtor, that it was a valid service 
of the warrant under the statute, and the court said at page 96: 
" Having adopted the act of his clerk in signing the process, it was 
to all intents and purposes, his act, and he would be thereafter es- 
stopped from controverting the validity of the signature. In the 
performance of this act no element of judgment or discretion was 
to be exercised and it was therefore merely mechanical and minis- 
terial and its performance could be lawfully delegated to another.** 

In Haydenv. National Bank of the State of N.Y. (130 N, V. 
146), it was held that a person upon whom a certified copy of the 
warrant, with a notice, was served, must look to the notice alone to 
discover what property the sheriff intended to levy upon, and also 
as to whose property the levy affected, and that it was not incum- 
bent upon such person to examine the warrant, and read it in con- 
nection with the notice, to discover these facts. 

See Note on Levy of Attachment and Execution on Choses in 
Action, 4 A^. Y. Ann, Cas, 345. 
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the following : " To the Eighth Ward Bank. You are 
hereby notified that the deposit of the Cowles Engineer- 
ing Company in your bank and the indebtedness owing 
it by your bank is hereby attached by virtue of the in- 
closed warrant. Dated August 26, '93. (Signed) John 
Courtney, sheriff, Wm. J. Cunningham, deputy." On 
September 12, the cashier of the defendant certified that 
on August 26, it was indebted to the Cowles Engineering 
Company in the sum of $1,485.46. October 6 the attach- 
ment became merged in an execution issued upon the 
judgment, and on that day the sheriff demanded the pay- 
ment to him by the bank of the money attached. This 
was refused, and thereupon this action was brought. The 
referee dismissed the plaintiff*s complaint, holding that 
the attachment was not properly levied. The general 
term reversed the judgment upon questions of law and 
ordered a new trial. 

Heldy error. The Code of Civil Procedure, section 649, 
subdivision 3, provides that property incapable of manual 
delivery may be attached " by leaving a certified copy of 
the warrant, and a notice showing the property attached^ 
with the person holding the same." In the case of Pen- 
oyar v, Kelsey (150 N. K Jj ; s. c, 3 N, Y. Ann. Cas. 
206), this court was called upon to construe section 636 of 
the Code, and it was then held that owing to th^ harsh 
nature of the remedy by attachment given by this section 
it should be construed in accordance with the general 
rule applicable to statutes in derogation of the common 
law, strictly in favor of those against whom it may be ap- 
plied. This section had reference to the cases in which 
wai^rants of attachments were issued and not to the levy 
made under them. But in the case of Hayden v. National 
Bank of the City of N. Y. (130 N, Y. 146 ; s. c, 41 Sf. R. 
263), the provisions of section 649 were considered, and it 
was then held that in order to constitute a valid service 
there should be a substantial compliance with the provi- 
sions of the statute. Upon examination of the provisions 
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of the Code it will be observed that the manner of service 
is carefully designated ; a certified copy of the warrant 
must be delivered to the person holding the property 
sought to be levied upon. The original warrant of at- 
tachment must be delivered to the sheriff. Having it in 
his possession he is the officer upon whom devolves the 
duty of certifying as to the correctness of the copy. The 
delivery of the certified copy of the warrant must be ac- 
companied with a notice showing the property attached. 
Neither of these requirements can be dispensed with and 
have a substantial compliance with the statute. The 
notice indorsed upon another fold of the paper does not 
aid the plaintiffs. It notifies the defendant that the de- 
posit of the Cowles Engineering Company is attached 
** by virtue of the within warrant of attachment." The 
within paper does not purport to be an original warrant 
of attachment. The most that is claimed for it, or that it 
purports to be, is that it is a copy, and there is nothing 
in this notice from which we can draw the conclusion that 
it is a true copy, or is in any manner certified or authen- 
ticated. 

Opinion by Haight, J. All concur. 

Order reversed and judgment entered upon the report 
of the referee affirmed with costs in all courts. 

Tunis G. Bergen^ for the defendant, appellant. 
Henry B. Closson^ for the plaintiffi respondent. 
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HYLAND V. N. Y. CENTRAL, ETC., R. R. CO. 

Supreme Courts Fourth Department^ Appellate Division; 

December y 1898. 

Umiiations ; disability ; infancy ; how long time extended,] Where 
the limitation, in a cause of action arising in favor of an infant, 
does not expire under the statute until more than one year after 
the infant becomes of age, the qualification found in Code Civ. 
Pro. § 396, that the period of infancy is not counted in reckon- 
ing the time within which the action must be begun, except 
that the time cannot be so extended more than one year after 
the disability ceases, does not apply, and the action must be 
brought within the time provided by the statute, the same as if 
the plaintiff was not an infanl at the time the cause of action 
accrued.* 

* The case of Howell t/. Leavitt (95 N. V. 617), cited and dis- 
tinguished in the text, arose under § 375 of the Code, the language 
of which is somewhat different from that of § 396. In the former 
section it is provided that the time a person is under any of the 
disabilities therein mentioned, is not a part of the time limited for 
commencing the action, etc., " except that the time so limited can- 
not be extended more than ten years, after the disability ceases, or 
after the death of the person so disabled." The corresponding ex- 
ception in section 396 is, " except that the time so limited cannot 
be extended more than five years by any such disability, except in- 
fancy ; or, in any case, more than one year after the disability 



ceases." 



In the Howell case the court apparently holds that the excep- 
tion limiting the extension of time to not more than ten years 
•* after the disability ceases," does not mean that in every case the 
beginning of the ten years shall be counted from the very day the 
disability ceases. The court seems to hold in fact that the infant is 
entitled to the whole twenty years, given in the case of controver- 
sies as to the title to real property, and is also entitled to add ten 
years more, making the entire limitation thirty years, in some cases, 
and it is apparent that this was the court's decision in that case, for 
the reason that the right to maintain the action was upheld by the 
court, where it was brought more than twenty years after the right 
of action accrued, and fourteen years after the infant became of age. 
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Appeal by the plaintiff from a judgment of the 
Supreme Court, Monroe County, in favor of the defend- 
ant, entered upon the decision of the court rendered after 
a trial before the court without a jury, dismissing the 
plaintiff's complaint upon the ground that the action was 
barred by the Statute of Limitations. 

The rule which the case in the text establishes is that an infant shall 
have, in any case, under § 396, at least one year after he becomes of 
age in which to bring the action, no matter how long it was before 
the disability was removed that the cause of action accrued ; and 
they hold further that if under the statute of limitations, the infant 
would have more than one year after reaching his majority in which 
to bring the action, then the exception does not apply, and he must 
bring it within the time limited by the statute. 

In Acker v. Acker (16 Hun 174, aff'd 81 A^. Y. 143), the same 
interpretation was put upon the law as that found in the Howell 
case. 

The Acker and the Howell cases seem to proceed upon the 
theory that if the time for bringing the action expires under the 
statute, after the infant becomes of age then the operation of the 
statute shall be, in the case of real property, the addition of ten 
years from the date the statute expired, in which the action can be 
brought. If the statute expired prior to the infant's becoming of 
age then the infant shall have ten years after reaching his majority 
in which to bring the action. In those cases the court seems to 
hold that the words " after the disability ceases " require such a 
construction. In other words, if at the time the infant becomes of 
age, two years yet of the original statute have to run before the 
action is barred, then the infant shall have twelve years from the 
time he comes of age, but if the original statute had expired before 
the infant becomes of age then he would only have ten years in 
which to bring the action after reaching his majority. 

It is evident that this rule was not followed in the case in the 
text. There the statute expired about two years and four months 
after the infant became of age, and adding to this the extra year 
which would be allowed under such a ruling by § 396 of the Code, 
would bring his time in which the action could be maintained up 
to three years and four months after he became of age, or up to 
September 18, 1896, and it would therefore not be barred. 

It is perhaps difficult to see how the remark of the court, in 
Matter of Rogers (153 N. Y, 316-321) that, " An extension of only 
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The plaintiff George Hyland, brings this action to re- 
cover damages for personal injuries which he claims re- 
sulted from the defendant's negligence. The injuries 
complained of were received September i8, 1892. The 
plaintiff was at that time an infant, but became of age 
May 18, 1893. The action was commenced April 25, 
1896, and the defense is that it is barred by the statute 
which limits the time within which such an action may be 
brought to three years from the time the cause of action 
accrued. Code Civ. Pro. § 383. 

Had the plaintiff been an adult his right of action 
would have expired on September 18, 1895, but as it is 
conceded that he was an infant when the cause of action 
accrued, the question to be determined is, to what extent 
does the fact of infancy, under the circumstances of this 
case, limit the running of the statute — the plaintiff's con- 
tention being that he had one year after the period of 
limitation had terminated in which to bring his action 
under Code Civ. Pro. § 396. 

Heldy that this position was untenable. In a case 
which is relied upon by the plaintiff to sustain his view 
of the question, it was said that, '' What there is of diiH- 

one year is allowed by the statute after the disability ceases, and 
even that year is not allowed, provided the period of limitation con- 
tinues to run after the year has expired/' can be harmonized with 
the decision of the Howell case. In the Roger's case the court 
apparently held that if the original limitation under the statute has 
a year to run after the infant becomes of age, then no addition 
whatever is made to the time in which the action must be brought 
under the original statute by reason of the plaintiff's disability at 
the time the plaintiff's cause of action accrued. What the effect of 
such a ruling would be if less than a year remained after the infant 
became of age, under the original statute, is not made entirely clear 
by this decision, although, under the Howell case the ruling would 
be that the one year was to be added to the unexpired term of the 
statute, and it is possible that such a ruling might be upheld under 
the Roger's case as the court says that nothing is added if the 
" period of limitation continues to run after the year has expired." 

Vol. v.— II 
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culty in the section, lies in the phrase ' after the disability 
ceases.'*' Howell v, Leavitt, 95 -A^. Y. 617, 623. And 
the construction which was there given to the words 
quoted was that they had no effect, in any case, to 
cut down or lessen the limitation fixed by statute, but 
that such period of limitation was something to which a 
party was entitled, under any and all circumstances, 
and '' in case of a disability, to as much more as the 
period of disability would add," provided, however, that 
after the disability terminated, the added time did not 
extend the original limit beyond the period allowed after 
the end of the disability, which in this case would, of 
course, be one year. 

We have given to the opinion of the court in the case 
above cited the most careful examination ; and while it is 
not to be denied that it contains here and there an 
expression which, detached from the context, would 
seem to support the principle the plaintiff is now con- 
tending for, we think that such expressions were designed 
simply to illustrate and emphasize the view entertained 
by the court respecting the question involved in that 
case, which, as we have already stated, was that a con- 
struction ought not to be given to the phrase, ** after the 
disability ceases," which would have the effect to cut 
down or lessen the period of limitation fixed by the 
statute. 

If, then, we are correct in our conclusion that that 
case is not decisive of the question now under considera- 
tion, it only remains for us to determine what construction 
we shall give to section 396. 

The primary rule to be invoked in every attempt to 
construe a statute is to ascertain, if possible, its object ; 
and when that rule is applied to this case it seems to 
furnish an easy solution of the question we are consider- 
ing. The legislature, in title 2, chapter 4 of the Code 
of Civil Procedure, of which section 396 is a part, in- 
tended to prescribe fixed and definite limitations of time 
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within which certain actions therein specified might be 
brought ; but, in accomplishing this object, it was obliged 
to take notice of the fact that persons entitled to main- 
tain such actions were frequently prevented or hindered 
from doing so by various disabilities ; and, therefore, it 
enacted that certain allowances or additions of time 
should be extended to suitors thus situated. The pur- 
pose of this extension was obviously to afford a party 
who had been under the restraint of legal disability a 
reasonable time after the removal of such disability in 
which to take all proper steps for the protection or asser- 
tion of his legal rights ; and, in fixing upon the term of 
one year as a reasonable one, it was expressly provided 
that in no case should the time limited be extended for a 
longer period than the one specified after the disability 
ceased. 

The object of these statutes of limitation being thus 
ascertained, it is manifest that such a construction should 
be given them as will best accomplish that object. In 
this particular case, as we have seen, the plaintiff had 
he been an adult, would have had three years, or until 
September i8, 1895, within which to bring his action ; 
but, as he did not attain his majority until May 18, 1893, 
he was, of course, under the disability of infancy from 
the time of receiving his injuries until that date. It fol- 
lows, therefore, that the period of time which elapsed 
from the date of the accident (September 18, 1892,) to 
May 18, 1893, formed no part of the time limited by sec- 
tion 383 for commencing his action, provided, however, 
that he commenced the same within a year after his dis- 
ability terminated. But it so happened that the three 
years within which he was permitted to bring his action 
did not expire until some two years and four months 
after he reached the age of twenty-one; consequently the 
extension of time given by section 396 was of no value to 
him, because it ran concurrently with and was but a frac- 
tion of the time given by section 383. In other words, 



164 VOLUME V. 



Hyland v, N. Y. Central, etc R. R. Co. 



there was no occasion for giving the plaintiff a year after 
attaining his majority in which to determine what his 
legal rights were» and to take such measures for their as- 
sertion and protection as he might deem proper, for the 
reason that under the section which limited his time for 
bringing his action he had more than twice the period of 
grace which the law allowed for that purpose. 

The cases of Dunham v. Sage (52 N, Y. 229), and 
Acker v. Acker (81 U. 143), interpret the six-year Stat> 
ute of Limitations and the disabilities extending such 
limitations on very nearly the same lines we have pur- 
sued. And the General Term of the New York Common 
Pleas, in following these cases, has passed upon the pre- 
cise question we are now considering, and in a manner 
which harmonizes with the views we have attempted to 
express. Jagau v. Goetz, 11 Misc. 381. 

In a still more recent case the Court of Appeals treats 
the question as one concerning which there is not much 
opportunity for controversy. Matter of Rogers, 153 iVl 
Y. 516, 321. 

Opinion by Adams, J. All concurred. 
Judgment affirmed, with costs. 

Charles Roe^ for the plaintiff, appellant. 

Edward Harris^ for the defendant, respondent. 
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PEOPLE V. HEISELBETZ. 

Supreme Courty Richmond County Special Term; Feb- 

ruary, 1898. 

Attorneys ; assignmeni to defend ; compensation,'] Where two at- 
torneys were assigned to defend a person indicted for murder 
in the first degree, and such attorneys were not associated to- 
gether in business, — Heldt that the court appointing them, had 
the power to award the sum of $500 to each, for his services, 
under Code Crim. Pro. | 308.* 

Motion by the corporation of the County of Richmond, 
to modify an order heretofore made awarding to two sep- 
arate counsel assigned to defend a person indicted for 
murder in the first degree, the sum of $500 each, so as to 

* The first statutory provision allowing compensation to counsel 
assigned to defend in capital cases, is contained in chapter 521 of 
the laws of 1893, which amended section 308 of the Code of Crim- 
inal Procedure. 

Section 308 of the Code of Criminal Procedure was again 
amended by chapter 427, of the laws of 1897, the chief amendments 
being limiting the compensations to be awarded to counsel to the 
sum of $500, and also providing that a certain sum might be 
awarded to counsel for appealing a case in which the defendant was 
indicted for murder in the first degree as well as for trying it, and 
that part of the section which applies to this subject now reads as 
follows : " When services are rendered by counsel in pursuance of 
such assignment, in a case where the offense charged in the indict- 
ment is punishable by death, or on an appeal from a judgment of 
death, the court, in which the defendant is tried or the action or in- 
dictment is otherwise disposed of or by which the appeal is finally 
determined, may allow such counsel his personal and incidental ex- 
penses upon a verified statement thereof being filed with the clerk 
of such court, and also reasonable compensation for his services in 
such court not exceeding the sum of $500. . . . but no such allow- 
ance shall be made unless an affidavit is filed with the clerk of the 
county by or on behalf of the defendant showing that he is wholly 
destitute of means." 
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provide that only the sum of $500 should be divided be> 
tween the two counsel. 

On arraignment of defendant indicted for murder in 
the first degree Justice Maddox, presiding, appointed two 
separate counsel to make his defense. These counsel are 
not associated in business, and both took active part in 
the defense, and the compensation allowed to each it is 
not claimed is disproportionate to the service rendered. 
After the trial the presiding justice certified and allowed 
to each of such counsel, in addition to his personal and 
incidental expenses, the sum of $5CX). 

Held^ no error. This motion is made on the part of 
counsel for the corporation to reduce the sums so allowed 
so that the aggregate thereof shall not exceed $500, 
claiming that section 308 of the Code of Criminal Pro- 
cedure limits the court to the appointment of one counsel, 
and, if not, then limits the compensation for all appointed 
to $500. The amendment of 1897 does no more than 
limit the compensation, otherwise the language is the 
same as in the law as it was in 1895. It was held by Jus- 
tice Beekman, in People exreL Roth v. Fitch, Comptroller,, 
reported in New York Law Journal^ April 4, 1895, that 
neither the use of the word " counsel " nor any other Ian* 
guage used in section 308 could be interpreted as a limitation 
upon the number of counsel which the court should as- 
sign to defend, and I think he was right in that construc- 
tion. Nor in my opinion does § 308 as it is now worded 
limit in any manner the discretion of the court in this 
particular. 

The next question is, where the court has appointed 
more than one counsel is the compensation of all limited 
to a sum in the aggregate of $500. The section referred 
to does not in express terms so disclose. It says " a rea- 
sonable compensation for his services in such court not 
exceeding five hundred dollars. I think this means to 
each counsel so serving. It is a limitation upon the power 
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conferred to appoint, if otherwise construed. It would 
be unwise to give here the narrow construction the at- 
torney for the corporation seeks. The section contem- 
plates the appointment of counsel and also reasonable 
compensation for the services rendered ; and I think a 
fair construction leaves it possible for the court to allow, 
in a proper case, to each counsel compensation limited 
only by the restrictive words in the section applied to 
each. 

Opinion by KELLOGG, J. Motion denied. 

John Whalen^ of counsel for corporation, and motion. 

WiUiam M. Mullen^ opposed. 



WITHERBEE v. MEYER. 

Court of Appeals ; Aprils 1898. 

Damages; measure of; loss of profits; breach of contract to supply 
water power, ''\ In an action to recover damages for the breach 
of a contract to supply the plaintiff's mill with water to produce 
a certain power, — Held^ that the measure of damages was the 
difference between the rental value of the mill with the power 
contracted for and its rental value with the power actually fur- 
nished ; that the loss of profits by reason of the failure of the 
defendant to perform his contract could not be considered as 
an element of damages.* 

Appeal from ^ judgment of the late General Term of 
the Supreme Court in the Third Judicial Department, af- 
firming a judgment in favor of plaintiffs, entered upon the 
report of a referee. 

* See Note on Loss of Profits as Damages, following this case. 
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This action was brought by Robins M. Witherbee and 
another against Aubrey E. Meyer, to recover damages 
for breach of contract and to compel specific per- 
formance. 

The plaintiffs were awarded damages in the sum of 
$3,119.50, because of the defendant's failure to perform, 
as he had obligated himself to do, the agreement of his 
predecessor in title to furnish sufficient water power to 
run and operate the shafting, gearing, millstones, ma- 
chines and machinery contained in a certain grist mill, 
then the property of the Whitehall Water Power Com- 
pany. The amount of water power actually afforded to 
the plaintiffs was twelve horse, whereas, according to the 
testimony of a professional engineer and millwright, from 
35 to 38 horse power was required to run the mill in a 
proper and efficient manner. 

Heldy that the referee erred in allowing damages for 
gains prevented and losses sustained ; that the measure 
of damages was the difference between the rental value of 
the mill and machinery with the power contracted for, 
and its rental value with the power actually furnished. 

The general rule is, of course, as stated by the learned 
counsel for the respondents, that the party injured is en- 
titled to recover all of his damages, including gains pre- 
vented as well as losses sustained, but this rule is subject 
always to two conditions : First, that the damages shall 
be such as must have been fairly within the contempla- 
tion of the parties to the contract at the time it was 
; made ; and, Second^ they must be certain, not only in their 
nature, but as respects the cause from which they pro- 
ceed, for the law wisely adopts that mode of estimating 
damages which is most definite and certain. Freeman v, 
Clute, 3 Barb. 424 ; Griffin v. Colver, 16 N. V. 489 ; 
Rogers v. Bemus, 69 Pa. Si. 432 ; Pennypacker v. Jones, 
106 Pa. St. 237 ; Cassidy v, Le Fevre, 45 N. Y. 562 ; 
Manhattan Stamping Works v. Koehler, 45 Hun^ 150; 
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Rochester Lantern Co. v. Stiles & Parker P. Co., 135 N. Y. 
2og, 

The grounds upon which is founded the general rule 
of excluding profits in estimating damages, are (i) that in 
the greater number of cases such profits are too depend- 
ent upon numerous and changing contingencies to consti- 
tute a definite and trustworthy measure of damages ; (2) 
because such loss of profits is ordinarily remote and not 
the direct and immediate result of a non-fulfillment of 
the contract ; (3) the engagement to pay such loss of pro- 
mts, in cases of default in performance, does not form a 
part of the contract nor can it be said, from its nature 
and terms, that it was within the contemplation of the 
parties. Cases arise, however, in which loss of profits is 
said to be clearly within the contemplation of the parties, 
although not provided by the terms of the contract, and 
where such profits are not open to the objection of uncer- 
tainty or remoteness. An instance of the latter kind is 
where the contract is entered into for the purpose, in part 
at least, of enabling the party to fulfill a collateral agree- 
ment from which profits would arise, of the existence of 
which he informed the other party prior to the making of 
the contract. In such cases the loss of profits from the 
-collateral agreement is clearly within the contemplation 
of the parties, and is not remote or speculative. 

No such agreement existed in this case. There was, 
indeed, present no fact to take it outside the general rule 
which declares that the measure of damages in such cases 
is the difference between the rental value of the mill and 
water power as furnished and the mill and water power 
as it would have been had the contract been performed. 

The case of Wakeman v. Wheeler & W. Manfg. Co. 
(loi N. F. 205), was one in which the rule controlling this 
case could not have been made applicable — a rule estab- 
lished in cases of this character, because the damages 
measured by it are not only within the contemplation of 
the parties, but are more definite and certain than would 



170 VOLUME V. 



Note on Loss of Profits as Damages. 



be possible by any other method of ascertaining damages. 
It was in no wise intended to encroach upon the rule of 
damages applicable to cases of this character, by which is 
afforded a more certain and definite method of admeasur- 
ing the damages. It belongs to a different class, to which 
the rule of this case cannot be made applicable, and the 
doctrine of it must be limited in its application to cases 
that come fairly within it. 

Opinion by Parker, C. J. All concurred. 

Judgment reversed and new trial granted, with costs 
to abide the event. 

y, Sandford Potter^ for the defendant, appellant. 
Joseph Potter^ for the plaintiffs, respondents. • 

Note on Loss of Profits as Damages. 

In general!\ How far prospective profits should be 
allowed as an element of damages for the breach of a con- 
tract or for a tort, has always been a mooted question, as 
shown by the frequent discussions of the subject by the 
courts. The courts have frankly admitted the difficulty 
of establishing fixed rules in this respect, and Judge Grover 
in Taylor v, Bradley (4 Abb. Ct, of App. Dec. 363), in dis- 
cussing this question, said : " An examination of the 
cases will show that the courts have been endeavoring to 
establish rules, by the application of which, a party will be 
compensated for the loss sustained by the breach of the 
contract ; in other words, for the benefits and gains he 
would have realized from its performance and nothing 
more. It is sometimes said that the profits that would 
have been derived from performance cannot be recovered ; 
but this is only true of such as are contingent upon some 
other operation. The profits which would certainly have 
been realized but for defendant's fault, are recover- 
able. . . It is not au uncertainty as to the value and 
the benefit or the gain to be derived from performance, 
but an uncertainty or contingency whether such gain or 
benefit would be derived at all. . . It is sometimes said 
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that speculative damages cannot be recovered because the 
amount is uncertain ; but such remarks y^ill generally be 
found applicable to such damages as it is uncertain whether 
sustained at all from the breach. Sometimes a claim is 
rejected as being too remote. This is another mode of 
saying that it is uncertain whether such damages resulted 
necessarily and immediately from the breach complained 
of. The general rule is that all damages resulting neces- 
sarily and immediately and directly from the breach are 
recoverable and not those which are contingent and uncer- 
tain. The latter discussion embraces, I think, such only 
as are not the certain result of the breach, and does not 
embrace such as are the certain result, but uncertain in 
amount.*' 

In Wakeman v, Wheeler & Wilson MTg. Co. (loi N, Y. 
205), it is said, at page 209 : ** One who violates his con- 
tract with another is liable for all the direct and proximate 
damages which result from the violation. The damages 
must be not merely speculative, possible and imaginary, 
but they must be reasonably certain, and such only as ac- 
tually follow, or may follow, from the breach of the con- 
tract. . . They may be so uncertain, contingent and 
imaginary, as to be incapable of adequate proof, and then 
they cannot be recovered because they cannot be proved. 
But when it is certain that damages have been caused by 
a breach of contract, and the only uncertainty is as to their 
amount, there can rarely be good reason for refusing, on 
account of such uncertainty, any damage whatever for the 
breach. A person violating his contract should not be 
permitted entirely to escape liability because the amount 
of the damages which he has caused is uncertain. It is 
not true that loss of profits cannot be allowed as damages 
for a breach of a contract. Losses sustained and gains 
prevented are proper elements of damages. Most con- 
tracts are entered into with the view to future profits, and 
such profits are in contemplation of the parties, and so far 
as they can be properly proved, they may form the meas- 
ure of damage. As they are prospective they must, to 
some extent, be uncertain and problematical, and yet on 
that account a person complaining of breach of contract is 
not to be deprived of all remedy." 

In Witherbee v. Meyer, in the text, antf, page 167, the 
Wakeman case is approved, but it is said that the doctrine 
of that case must be limited in its application to cases that 
come fairly within the rule there laid down. 

"When the books and cases speak of the profits antici- 
pated from a good bargain as matters too remote and un- 
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certain to be taken into account in ascertaining the true 
measure of damages, they usually have reference to de« 

{>endent and collateral engagements entered into on the 
aith and in the expectation of the performance of the 
principal contract. . . But profits or advantages which 
are the direct and immediate fruits of the contracts entered 
into between the parties, stand upon a different footing. 
They are part and parcel of the contract itself, entering 
into and constituting a portion of its very elements ; some- 
thing stipulated for, the right to the enjoyment of which is 
just as clear and plain as to the fulfillment of any other 
stipulation. They are presumed to have Ipeen taken into 
consideration and deliberated upon before the contract 
was made and formed, perhaps, the only inducement to 
the arrangement. The parties may indeed have enter- 
tained difi^rent opinions concerning the advantages of the 
bargain, each supposing and believing that he had the 
best of it ; but this is mere matter of judgment going to 
the formation of the contract, for which each has shown 
himself willing to take the responsibility, and must, there- 
fore, abide the hazard." Masterton v. Mayor, etc., of 
Brooklyn, 7 Hill, 61, at page 68. 

A party cannot be permitted to escape all liability for 
violating a contract simply because his liability cannot be 
accurately determined in dollars and cents. Stowell v. 
Greenwich Ins. Co., 20 App. Div, 188. 

From the language of the foregoing decisions and from 
the authorities therein cited, it may be laid down as a gen- 
eral rule that, in actions involving loss of profits as an 
element of damages, it must first appear that the loss of 
these profits was certain and did not rest upon any contin- 
gency. That fact established, the amount of the damages 
should be determined by the jury, although they are not 
capable of being fixed at an exact amount by computation. 
This rule is also to be further modified by the other one, 
that, where a better measure of damages than this can be 
employed which will do substantial justice between the par- 
ties, the one which can fix the amount at the exact sum is 
to be preferred. 

Thus, in Covert v. City of Brooklyn (6 App, Div, 73), 
the plaintiff owned a mill which had been made useless by 
the fact that the water supply which ran the mill, had been 
diverted by the defendant, and the mill thereby became 
practically useless. It was held that the plaintiff was en- 
titled to recover for the profits which he might have made 
if the mill had continued to run, but the court remarked 
that the better measure of damages would have been the 
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difference between the rental value of the mill with the 
water supply and its rental value without this supply for 
the time which the water was diverted to other channels. 
It is to be observed that this case was an action for injury 
to property, and the court held that, in the absence of proof 
of malice or of wantonness in the defendant, the plaintiff 
was only justified in recovering the actual damages proved. 

Contracts. 

The following cases are useful illustrations of the rules 
as to when such damages can and when they cannot be 
recovered for breach of contract. 

The measure of damages for the breach of an executory 
contract is the difference between the contract price and 
the actual expense of performing the contract. Baker 
Transfer Co. v. Merchants' Refrigerating & Ice Mfg. Co., 12 
App. Div, 260. 

In Crittenden v. Johnston (7 App. Div, 258), the plaintiff 
entered into an agreement with the defendant, to conduct 
a hotel owned by the defendant on shares, and that the 
plaintiff and defendant were to share the profits. The 
defendant, however, refused to allow the plaintiff to carry 
out her agreement and refused to allow her to have posses- 
sion of the hotel, and, in an action for the breach of the con- 
tract, the plaintiff was allowed to show what the profits of 
conducting the hotel would probably have been, and was 
allowed to recover as damages such prospective profits. 

In Bagley v. Smith (lO Jv^. Y, 489), the action was for a 
breach of a contract of co-partnership before the partner- 
ship terminated under the agreement, and the plaintiff was 
allowed to recover as damages profits of the business which 
he would have made if it had continued to the end of the 
term. 

In Devlin v. Mayor, etc., of N. Y. (63 N. V. 8), the plaint- 
iff had a contract with the City of New York to clean the 
streets. The defendant abrogated the contract, and the 
plaintiff was allowed to recover as damages the difference 
between the price which the city agreed to pay him for the 
work and the amount it would have cost him to have per- 
formed it. In this case the court says, at page 25, " The 
party who has been wrongfully deprived of the gains and 
profits of an executory contract may recover as an equival- 
ent, and by way of damages, the difference between the 
contract-price, the amount which he would have earned and 
been entitled to recover on performance, and the amount 
which it would have cost him to perform the contract/' 
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In Danolds v. State (89 N. Y. 36), the plaintiffs entered 
into a contract with the State to build the Elmira Reform- 
atory. By an act of the legislature the contract was broken 
on behalf of the State, and, in an action by the contiactors, 
in the Court of Claims, they were allowea to recover their 
prospective profits which it was shown they would have 
made if they had been allowed to have completed their 
contract. 

*' The general rule is that the party injured by a breach 
of a contract is entitled to recover all his damages, inciua- 
ing gains prevented as well as losses sustained proviacd 
they are certain, and such as might naturally be expected 
to tollow the breach . . . When the vendor knows that 
the purchaser has an existing contract for a re-sale at an 
advanced price, and that the purchase is made to fulfill such 
contract, and the vendor agrees to supply the articles to 
enable him to fulfil the same, those profits, which accrue to 
the purchaser upon fulfilling the contract of re-sale may 
justly be said to have entered into the contemplation of the 
parties in making the contract. This rule is based upon 
reason and good sense, and is in strict accordance with the 
plainest principles of justice. It affirms nothing more than 
that where a party sustains a loss by reason of a breach of 
a contract, he shall, so far as money can do it, be placed in 
the same situation with respect to damages, as if the con- 
tract had been performed." Messmore v. N. Y. Shot 
& Lead Co., 40 JY. Y. 422. In that case the plaintiff con- 
tracted with the defendant to furnish 100,000 pounds of 
bullets of a certain calibre to be shipped to Ohio, and it ap- 
peared by the evidence that the plaintiff had informed the 
defendant at the time the contract was made, that he had 
made a contract with the State of Ohio for these bullets 
and he made the contract with the defendant to fulfill his 
contract with the State of Ohio. Under such circumstances 
the plaintiff was allowed to recover the difference between 
the price which he agreed to pay for the bullets and the 
price which he was to receive from the State of Ohio, upon 
the failure of the defendant to furnish such bullets as it had 
agreed to furnish. 

** Loss of profits upon the very contract sued upon, if 
definite and certain, may be recovered, or where a contract 
is made in view of an already existing contract with a third 
person, and the contract sued upon is made with special 
reference to such contract and to enable the party to carry 
it out, then the loss sustained or the profits which might 
have been realized on such contract with a third person 
may be a proper subject for consideration. But m the 
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ordinary case of a lease of a building to be used for any 
purpose at the discretion of the lessee, and there has been 
a breach by the lessor of a covenant to repair, the rule which 
measures the damages by the difference in general rental 
value, is usually compensatory, and, in most cases, best 
satisfies the demand of justice. If in all cases it does not 
afford full compensation, it eliminates an element of specu- 
lation and uncertainty which if permitted to be considered, 
would often lead to great injustice." Thomson- Houston 
Electric Co. V. Durant Land Improvement Co.,, 144 N, Y, 
34, at page 47. 

In Booth V, Spuyten Duyvil Rolling Mill Co., (60 N. Y, 
487), the defendant failed to perform its contract to manufac 
ture a certain number of steel caps for iron rails to be used 
on a railroad. When the contract was made the plaintiff in- 
formed the defendant that he wanted the rails to perform 
a sub-contract with the railway company, but did not dis- 
close the price which he expected to receive from the com- 
pany. Upon the trial it was conceded that there was no 
market price for these rails and it was held, in that case, 
that the damages were properly assessed at the difference 
between the sum which the plaintiff agreed to pay for the 
rails, and the amount which he would have received from 
the railway company if the agreement had been carried 
out. The court, in discussing the question of the measure 
of damages under the circumstances of that case, said, at 
page 4ps, " There is considerable reason for the position 
that wnere the vendor is distinctly informed that the pur- 
chase is made to enable the vendee to fulfill a sub-contract, 
and knows there is no market-price for the article, he 
assumes the risk of being bound by the price named in the 
sub-contract, whatever that may be, but it is unnecessary 
to go to that extent. It is sufficient to hold, what appears 
to me to be clearly just, that he is bound by the price, un- 
less it is shown that such price is extravagant, or of an un- 
usual and exceptional character. The presumption is, that 
the price at which the property was sold was its fair value, 
and that is to be taken as the market-price for the purpose 
of adjusting the damages in the particular case.'' 

Special damages cannot be founded upon the breach of 
a contract for the sale of chattels, by reason of the fact 
that the buyer was compelled to pay heavy liquidated 
damages to a third party, because of his failure to deliver 
the goods which the vendor agreed to deliver to him, un- 
less the vendor had notice of the contract between the 
vendee and such third person when the original contract to 
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purchase was made. Toplitz v. King Bridge Co. 20 Misc. 
576 ; Eagle Tube Co. v, EdwardjjBarr Co. 16 Vafy 312. 

In Schnitzler v, Kelly (21 Mtsc. 327), it was held that a 
counterclaim could not be founded upon the fact that the 
defendant had a contract with the government to sell cot- 
ton lanyards at the rate of $9 per hundred, which he was to 
get from the plaintifiE at the rate of $6 per hundred, and 
because of the plaintiff's failure to perform her contract 
he was unable to fulfill his to the government where it 
appeared that no knowledge of the defendant's contract 
with the government was conveyed to the plaintiff when 
the contract was made. 

In Reed v. McConnell, (17 JV. Dig. 575 ; reversed on 
another point, loi N. Y, 270), it was held in an action for a 
breach by an employer of a contract for services for a 
stipulated share of the profits, that the plaintiff could re- 
cover prospective profits. 

In Savery v. Ingersoll (46 Hun. 176), the defendant 
made an agreement with the plaintiff to deliver a lecture 
for a certain price, the plaintiff to have the privileg^e of 
selling admission tickets and to receive the proceeds paid 
therefor. The defendant failed to keep his agreement and 
the plaintiff was allowed to recover as damages the amount 
which he would have received from the sale of tickets over 
and above the amount which he agreed to pay to the de- 
fendant for delivering the lecture. 

In Pumpelly v. Phelps (40 N. Y. 59), the question is 
discussed as to the measure of damages in an action by a 
vendor for the breach of a contract by the vendee for the 
sale of real estate and the court says at page 66 : '* The 
general rule certainly is that where the vendor has the 
title and for any reason refuses to convey it as required by 
his contract, he shall respond in law for the damages in 
which he shall make good to the plaintiff what he has lost 
by his bargain not being lived up to. This gives the 
vendee the difference between the contract price and the 
value at the time of the breach, as profits or advantages 
which are the direct or immediate fruits of the contract.'* 
In Boyd v, De Lancey, 91 Hun, 542, the court discussed^tbe 
rule thus laid down and held that the plaintiff was not en- 
titled to recover speculative damages on the ground that 
he intended to cut up the property, which he had con- 
tracted to buy, into lots and that as so cut up it was worth 
a large amount in excess of the contract price. 

The measure of damages for the failure of the city of 
New York to put a lessee in possession of a wharf which it 
has leased to him, is the difference between the rent re- 
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served in the lease and the loss of the statutory wharfage 
which might have been earned by the plaintiff. The 
plaintiff testified in that case that the wharf was worth to 
him from $6,000 to $8,000 a year in business, and he agreed 
to pay for it, under the lease, an annual rental of $760. 
The plaintiff's claim, that the damages should be the dif- 
ference between the rent paid and the actual value of the 
wharf to him, was rejected by the court. Eastman v. 
Mayor, etc., of N. Y., 152 N, Y. 468. 

In Todd V, Gamble (148 -A^. Y. 382), the plaintiffs agreed 
to furnish to the defendants and the defendants agreed to 
buy from the plaintiffs all the silicate of soda the defend- 
ants used in their factory for a year. The defendants 
broke their agreement and it appeared that this article was 
highly perishable, that it was only manufactured for imme- 
diate consumption and large amounts were never kept in 
stock and that it had no real market value in large lots. It 
also appeared that the defendants bought from another 
manufacturer a large amount of this article within the 
year. It was held under such circumstances that the meas- 
ure of damages was the difference between the contract 
price and the cost of manufacturing the amount of this ar- 
ticle used by the defendants within the time contemplated 
by the contract. 

Where a lease provided that the landlord should have 
the xmvilege, before the expiration of the lease, of exhibit- 
ing " to let " signs in the window, and of entering the prem- 
ises to show them to prospective tenants, and a sub-lessee 
refused to have the signs displayed, or to allow the landlord 
to enter the premises, it was held that the question of 
whether or not the landlord had lost a chance to let the 
premises and had thereby been deprived of rents for a cer- 
tain period were questions which should have been sub- 
mitted to the jury. U. S. Trust Co. v, O'Brien, 143 N. Y. 
284. 

In Bannatyne v. Florence Milling & Mining Co. (77 
Hufty 289), the plaintiffs were allowed to recover certain 
profits which they might have made in selling all the min- 
ing property owned by the defendants if the defendants 
bad not failed to keep the agreement which they made to 
execute such papers as it might be necessary to carry out 
the sale. 

In an action for the breach of covenant in a deed, the 
plaintiff cannot recover as damages profits that he would 
have made by a sale of the land to a third person where 
such sale was prevented by reason of incumbrances. 
Stearn v. Hersdorfer, 9 Mtsc. 134. 

Vol. v.— 12 
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Failure to complete a building at the time specified in 
the contract entitles the owner to recover damages for the 
loss of rents. WyckoflE v, Taylor, 4 N, Y. Ann. Cos. 102 
and cases cited in, '* Note on When Time is of the Essence 
of a Contract," Id. 106. Also for the failure of the defendant 
to deliver materials for an apartment house which plaintiff 
was building. Reich v. Colwell Lead Co., 50 St, R. 298 ; 
s. c, 21 Supp. 495. 

In an action for the breach of a contract by which de- 
fendant engaged board and lodging the damages recovera- 
ble are not the contract price but the amount of profit lost. 
Lydecker v. Valentine, 71 Hun^ 194. 

In Liman v. Pennsylvania R. R. Co. (4 Misc. 539), the 
plaintiff delivered to a railway company in New York, $18, 
m consideration of which the company undertook to deliver 
to a museum freak in Johnstown a railroad ticket to enable 
him to go to Chicago, and the defendant's representative 
was informed that delivery to the freak the same day was 
essential to enable him to appear on a day named for the ^ 
purpose of exhibition, pursuant to an engagement made 
by the plaintiff, who was his manager. The ticket was not 
delivered, by reason of which the engagement was lost, and 
it was held that the plaintiff was entitled to recover back 
the $18, together with the profits which would have accrued 
to him under the stipulated terms for weekly payment for 
the engagement. 

In Myers v. Burns (35 N. Y. 269), and Hexter v. Knox 
(63 N, Y 561), property was leased for hotel purposes, and 
lor a breach by the landlord of a covenant to repair the 
tenant was allowed to recover the value of the use of cer- 
tain rooms in the hotel during the time they were rendered 
untenantable, because of the failure of the landlord to 
perform the covenant. 

In Dickinson v. Hart (142 N. F. 183), the defendant, 
being the owner of a store in which he carried on the 
jewelry business, entered into an agreement with the 
plaintiff who was engaged in the stationery business, by 
which the former agreed to furnish for the use of the lat- 
ter, one show case and suitable shelving in the store for 
the purpose of conducting a stationery business, tbv the 
term of five years, plaintiff to pay therefor a per centage of 
the gross amount of his sales. Plaintiff entered the store 
and carried on the stationery business therein for two 
years when the defendant removed to a new store, taking 
away the show case and shelving he had furnished for 
plaintiff's use, furnishing him no others in their place, and 
he also rented the store, one half for a second-hand 
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clothing business and the other half for a dyeing establish- 
ment. In an action to recover damages it was held that 
the plainti£F was entitled to recover the loss of prospective 
profits for the remainder of the term, and it was competent 
in proving such damages, to give evidence of the gross 
amount of the sales for the two years he carried on the 
business, the amount of his individual profits and also the 
income he was able to make elsewhere during the succeed- 
ing year and what he was able to earn after his business in 
defendant's store was broken up. 

Where, by reason of the safe of " cartel red " for color- 
ing ice-cream to a confectioner by a druggist who repre- 
sented the compound to be harmless, the confectioner 
using it lost trade and profits and incurred expenses from 
the facts that his customers became ill, it was held 
that such losses and expenses constituted the proper mea- 
sure of damages and that the confectioner was not limited 
to the difference between the value of the article as it was 
warranted and as it proved to be. (Court of Appeals, 2d. 
Div.). Swain v, Schieffelin, 47 St. jR, 910. 

Torts. 

Loss of profits consequent upon a tort as well as a 
hreach of contract are allowed provided they are such as 
might naturally be expected to follow from the wrongful 
act and are certain, both in their nature and in respect to 
the cause from which they proceed. Wolff z/. Hvass, 11 
Misc. 561, at p. 561. 

The general rule in actions for injury to property not 
caused by malice is compensation commeasurate with the 
loss and this embraces the expense of restoration of the 
property to its original condition, compensation for the loss 
of it during the period of disability and the difference be- 
tween its value before, the injury and after the cure or 
repair. Schalscha v. Third Ave. R R. Co., 19 Misc, 141. 

In Schile v, Brokhahus (80 N. Y. 614), the defendant tore 
down a wall between his premises and those belonging to 
the plaintiff, alleging that the wall was his own, where it 
appeared as a matter of fact that it was a party wall, and 
the plaintiff was allowed to recover for loss of profits in his 
business while the wall was being torn down and a new one 
was being put up. In that case, in proving the amount of 
damages by loss of profits, evidence of the amount of busi- 
ness and profits, during the corresponding months of the 
previous year, was offered. The objection was made that 
It was incompetent for the purpose of proving the loss of 
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profits. It was held that this objection was untenable, and 
the court said, at page 620 : *' If a business is entirely 
broken up, the amount previously done is ordinarily perti- 
nent upon the question of the amount which might subse- 
(|uently be done, and the same is true of a partial interrup- 
tion of business." 

Where the plaintiffs premises were injured by the care- 
less manner in which a retaining wall built next to and 
projecting on his real estate was constructed, it was held 
that he was entitled to recover such sum as he had lost by 
reason of inability to rent the premises because of such 
trespass. Goldschmid v. Mayor, etc., of N. Y. 14 App, Div. 

135- 

Where a sherifiE seizes upon attachment property of a 

person other than the attachment debtor and breaks up his 
business, the loss of profits of such third person is an ele- 
ment of damage where the complaint alleges a cause of 
action for such trespass. Ebenreitert/. Dahlman, 19 Misc. 9. 

See, also, Langan v. Potter, 8 Misc. 541. 

In Whitehall Trans. Co. v. New Jersey Steamboat Co.,. 
(51 N. Y. 369), the plaintiff was allowed to recover dama- 
ges for the loss of the use of its steamboat while undergo- 
ing repairs after it had been damaged by a collision caused 
by the negligence of the servants of the defendant com- 
pany. 

In Jutte V. Hughes, (67 N. Y. 267), the plaintiff alleged 
that by reason of the failure of the plaintiff to keep the 
privies and drains upon his premises in proper repair, 
water and filth was caused to overflow upon plaintiff's 
premises adjoining and into the cellars of his house render- 
ing them unfit for use, interfering with the use of the 
premises and with the letting thereof and injuring the 
walls, etc., and it was held that the loss of rents to the plaint- 
iff and by reason of his inability to let part of his premises 
and because of the facts enumerated, was a proper item of 
damages. 

In an action for personal injuries caused by the negli- 
gence of the defendants the jury should not be allowed ta 
capitalize the plaintiff's loss of earning power. Morrison v. 
Long Island R. R. Co.. 3 App. Div. 205 ; Gregory v. N. Y., 
Lake Erie & W. R. R. Co., 55 Hun, 303. . 

The measure of damages for the injury to shade or 
fruit trees is the difference between the value of the real 
estate before and after the injury. Evans v. Keystone Gas 
Co., 148 iV. Y, 112. 

• In an action for false imprisonment, the fact that the 
plaintiff was prevented, by the acts of the defendant, from 
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keeping an engagement whereby he lost an opportunity of 
•employment for nine months, is not a proper foundation 
for damages, because too remote. Carpenter v. Pennsyl- 
vania R. R. Co. 13 App. Div, 328. 

Where a peddler was injured by reason of the negligence 
of the defendant, it was held that he could recover his 
probable loss by reason of his inability to continue his 
business, although it was impossible to fix the actual 
amount in dollars and cents. Feinstein v, Jacobs, 15 Misc, 

474. 

Where the lessor of premises leased and occupied for 

business purposes has been evicted and his business broken 
up by the unlawful acts of his landlord the prospective pro- 
fits of his business for the remainder of the term is a proper 
item of damages. Snow v. Pulitzer,'i42 N, V. 263. 

In Bennett v, Levi (19 Supp, 226 s. c, 46 St. R, 754), it 
was held under the Civil Damage Act, that a verdict for 
^lyooo damages because of the impairment of the means of 
support in consequence of the habitual intoxication of the 
plaintiff's husband, was not excessive. 

In Leach v. New York, New Haven and Hartford 
R. R. Co. (89 Hun^ 377), the defendant was held liable for 
damages caused by delay of about twelve hours in trans- 
porting theatrical scenery, by reason of which the plaintiff 
was prevented from giving a performance in Yonkers, and 
the loss of profits from the sale of seats was allowed as an 
element of damages. 



PEOPLE V. WILLIS. 

PEOPLE V. PHILLIPS. 

Supreme Courts Kings County, Trial Term; May, 1898. 

2. Criminal law ; motion to quash indictment ; practice^ Upon a 

motion to quash an indictment found by a grand jury, where it 
does not appear that any constitutional right of the defendant 
has been invaded, the Court can consider such grounds only as 
are specified in the Code of Criminal Procedure, under section 
313 as amended by L, 1897, c. 427. 

3. The same ; evidence of the defendant against himself ; voluntary 

appearance before grand jury ^ Where a person, upon his own 
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solicitation, appears before a grand jury and gives evidence^ 
while that body is considering proceedings against him, such 
defendant cannot be said to have been compelled to testify 
against himself, within the meaning of Article i, § 6, of the con- 
stitution, which provides that "no person . . . shall be com- 
pelled, in any criminal case, to be a witness against himself."^ 

* In Connors v. People, (50 N. K. 240), it was held that a defend- 
ant, in a criminal prosecution, waived the provision of the constitu- 
tion, that an accused person cannot be compelled to be witness 
against himself, by consenting to be a witness in his own behalf 
and thereby subjected himself to the same rules and tests applicable 
to other witnesses, and the court says on that point, at page 242 : 
" The prohibition in the constitution is against compelling an 
accused person to become a witness against himself. If he con- 
sents to become a witness in the case voluntarily, and without any 
compulsion, it would seem to follow that he occupies for the time 
being the position of a witness with all its rights and privileges and 
subject to all its duties and obligations. If he gives evidence which 
bears against himself, it results from his voluntary act of becoming^ 
a witness and not from compulsion. His own act is the primary 
cause, and if that was voluntary, he had no reason to complain.'" 
In that case the witness, upon cross-examination, was asked the 
question: *'How many times have you been arrested?" It wa& 
objected that the witness was protected from answering it by the 
constitutional provision, that no person shall be compelled, in any 
criminal case, to be a witness against himself. The court held that 
the objection was not well taken, and that it was properly over- 
ruled. 

In People v. Brown (72 N, V. 571), the same question was 
asked of a defendant on cross-examination, and it was objected to 
on the ground, among others, that it tended to degrade the witness 
and that he was privileged from answering it, and the court distin- 
guished Connors v. People (supra), and held that on the ground of 
privilege the witness was excused from answering the question. It 
was argued in that case also that the privilege was one which the 
witness himself could claim, but that it could not be claimed for 
him by his counsel, and the court held that in the case of the 
defendant himself, or in the case of a party to an action, the privilege 
could be claimed for him by his counsel but that, if it was a witness 
other than a party to the action, he must claim the privilege him- 
self. In discussing the ruling in the Connors case, the court says^ 
at page 574 : " In that case the objection was put upoa the con* 
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Motion to set aside indictments. 

The defendants, Theodore B. Willis and William E. 
Phillips were indicted for conspiracy and Willis was also 
indicted for bribery. 



stitutional ground that the person could not be compelled to be a 
witness, which was overruled on the ground that, having voluntarily 
become a witness without raising the question of compulsion, he 
waived the constitutional protection and rendered himself amenable 
to the obligations of a witness. The question was not presented 
whether the evidence sought would tend to affect credibility, and in 
People V, Brandon (42 N, V. 265), the objection was put specifi- 
cally upon the ground that the character of the witness who was^a 
party could not be attacked, as she had not put it in issue, and the 
court merely held that having offered herself as a witness in her 
own behalf, she was subject to the same rules as other witnesses." 
And the court adds : " I am of the opinion that the cross-examina- 
tion of persons who are witnesses in their own behalf, when on trial 
for criminal offenses should, in general, be limited to matters 
pertinent to the issue, or such as may be proved by other witnesses. 
I believe such a rule necessary to "prevent a conviction for one offense 
by proof that the witness may have been guilty of others. Such a 
result can only be avoided practically by the observance of this 
rule." 

In People ^'. Crapo (76 N, V, 288), the defendant was on trial 
under an indictment for larceny, and, while a witness in his own 
behalf, he was asked a question. " Were you also in 1869, along in 
February or March, arrested on a charge of bigamy ?" The objec- 
tion to the question was overruled and the witness was compelled 
to answer. The Court of Appeals held that this ruling was error, 
and said on that point, at page 290: "The discretion which 
courts possess, to permit questions of particular acts to be put to 
witnesses for the purpose of impairing credibility should be exer- 
cised with great caution when an accused person is a witness on his 
own trial. He goes upon the stand under a cloud ; he stands 
charged with a criminal offense, not only, but is under the strongest 
possible temptation to give evidence favorable to himself. His 
evidence is therefore looked upon with suspicion and distrust, and 
if, in addition to this, he may be subjected to a cross-examination 
upon every incident of his life, and every charge of vice or crime 
which may have been made against him, and which have no bear« 
ing upon the charge for which he is being tried, he may be so pre- 
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The accused moved to set aside the indictments in 
both cases on the grounds (i) that the Grand Jury re- 
ceived and acted upon illegal evidence in finding same ; 
(2) that there was not sufficient evidence to warrant the 
finding of the same, and, in the conspiracy case» on the 
further grounds (3) that the action is barred by the statute 
of limitations, and (4) that Willis was compelled to testify 
against himself. 

Held, that the motion should be denied. The correct 
solution of these questions requires the consideration 
thereof to be in the full light of the humane spirit and 
jealous care of our law for the accused. The decision of 
these motions can neither acquit nor convict the defend- 
ants of the charges. This is simply a challenge, on their 
part, of the rights of the State to even institute a criminal 
action against them under the circumstances. 

Counsel for both parties have directed my attention 
to the following section of the Code of Criminal Proced- 
ure : (i), " Motion to set aside indictments," section 313; 
(2), " Dismissal of criminal actions," section 671 ; (3), 
" Evidence before Grand Jury," section 256 ; (4), " Cor- 
roboration of accomplice," section 399 ; and (5), " Find- 
ing an indictment," section 258. 

judiced in the minds of a jury as frequently to induce them to con- 
vict, upon evidence which would otherwise be deemed insufficient. 
It is not legitimate to bolster up a weak case, by probabilities based 
upon other transactions. An accused person is required to meet 
( the specific charges made agSinst him and is not called upon to 
^ defend himself against every act of his life." The court held in that 
case, that the questions, if intended to impeach the witness, must 
tend to show his general immoral character and not merely evidence 
of particular transactions, which do not go to the extent of 
impeaching the good character which every person is supposed to 
have until it is proved otherwise. 

For cases when a deposition of an absent witness in criminal 
prosecution taken on behalf of the defendant can be read in evi- 
dence under Code Crim. Pro. § 620-63$, see People v. Guidici, 100 
N. v. 503. 
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About the meaning of these sections and their appli- 
cation to these indictments counsel differ, which devolves 
upon the court the task of construing the same. As 
thorough an examination as time and other official duties 
would permit has been made of the history of all proceed- 
ings having for their object the trial of the conduct of the 
grand jury rather than that of the accused, which has been 
both interesting and instructive, disclosing the usual con- 
flicts along the line of development of what appears to be a 
well defined system. The Code^of Criminal Procedure of 
1881 seems to have been but the enactment, with some 
few modifications, of that reported with explanatory notes 
to the legislature in 1850 by a commission composed of 
David Graham and others, the preparation of which I 
have always understood was largely the work of Graham. 
This Graham Code would seem to be an important factor 
in reaching a proper or correct construction of that of 
1 88 1, though counsel have not referred to it in any way. 
The Code of 1 881, section 313, says: " Indictment, when 
set aside on motion . . . in either of the following cases," 
viz.: Where not found by twelve jurors, or not indorsed 
a true bill and signed by foreman, or where not presented 
in court in presence of the jurors and filed by the clerk, 
or where a stranger has been present during the con- 
sideration thereof. This is a copy of section 332 of Gra- 
ham's Code, the note to which declares it to be a substi- 
tute for the motion to quash under the old practice, "and 
comprises, as the grounds for the motion, such matters as 
affect the substantial rights of the defendant." Judge 
Andrews (People v. Petrea, 92 N. Y. 128, 1883 term) says 
at page 144 : if the defect is constitutional the court would 
without doubt be " bound to take notice of it, although 
Tio statute authorized it, or even if the statute assumed 
to preclude the raising of the objection." " But if the de- 
fendant may be held to answer the indictment without 
invading any constitutional right then the question is one 
of procedure merely and the right of the defendant to 
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avail himself of the objection is subject to the regulation 
and control of the Legislature/' and at page 145, he says: 
** the Code (sec. 313) by defining the causes for which the 
indictment may be set aside, must, by the general rule of 
construction, be held to exclude the entertaining of the 
motion for other causes than those specified.*' The in> 
tention of the Code was to discourage technical defences 
to an indictment, which do not affect the merits. Since 
this decision the other courts have manifested a disposi- 
tion to differ from the views thereof, sometimes express- 
ing a difference where in reality there was none, for the 
defect under consideration involved the invasion of some 
constitutional right, such as compelling one to testify 
against himself or depriving him of his liberty without 
due process of law, there being no evidence, or insufficient 
evidence in the sense that if, including all natural infer- 
ences therefrom, it is fully credited, it fails to sustain the 
indictment. People z/. Singer, 5 N. Y. Crim. R. i ; People 
V. Haines, 6 IJ. 100 ; People v. Clark, 8 Id. 174; People 
V. Brickner, 8 Id. 217. 

It appears that the tendency to disregard the limita- 
tions placed upon the motion to set aside or quash an 
indictment under section 313 attracted the attention of 
the law-making power to the subject again, and the sec- 
tion was amended (Z. 1897, c. 427) by adding to the 
phrase, "in either of the following cases," the words, 
"but in no other." This would seem to establish the 
restriction of this motion to set aside or quash to the 
grounds specified, excepting constitutional defects, in ac- 
cordance with the views expressed by Judge Andrews. 
No case holding otherwise, and decided since this amend- 
ment, has been cited. In some of the cases cited the 
power to set aside an indictment is rested upon the Code 
of Criminal Procedure, section 671, which provides that 
the court can, upon its own motion or that of the District 
Attorney, in the furtherance of justice, dismiss a criminal 
action. People z/. Brickner, 8 N. V. Crim. R. 221 ; People 
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. V. Vaughan, jd St. R. 959. This section and the one fol- 
lowing show on the face thereof that the former is merely 
a substitute for a nolle prosequi under the old practice, but 
if there should be any doubt of it, the note to Graham's 
Code (§§ 739, 740) will set it at rest. That these actions 
are not the proper ones for the use of the nolle prosequi 
can readily be seen by reference to " Wharton's Criminal 
Practice and Pleading" (ninth edition, § 384) and the 
scope of the motion to set aside indictments under sec- 
tion 313 as it now stands, cannot help the defendants 
herein, unless some constitutional right has been invaded^ 
for the grounds presented to me are not any of those 
specified in that section. 

At the trial, the case is always submitted to the jury 
with that intendment of the law which is most favorable 
to the accused, or the court by way of command can ad» 
vise an acquittal. The grand jury could not be expected 
to administer its functions with the same strictness and 
exactness as would prevail at a closely contested trial 
where usually the points are sharply presented to the 
court by frequent objections, followed by exceptions to 
unfavorable rulings. Such a demand upon the grand 
jury, without the advantage of objection or the warning 
of exception, would be fatal, in the end, to the present 
system of commencing criminal actions by indictment. 
The rule is much broader. Underbill on Criminal Evi- 
dence, section 26; Hope v. People, 83 N. Y. 418-423 ; 
People V. Everhardt, 104 N. Y. 594. 

After carefully weighing and considering all the testi- 
mony in both cases, I am satisfied that the legal evidence 
with the required corroboration, uninfluenced by any 
illegal evidence, fully sustains these indictments and jus- 
tified the grand jury in reaching the conclusion that the 
legal evidence, if unexplained and uncontradicted, would 
warrant a conviction by a trial jury. Hope v. People, 83 
N. Y. 423 ; People v. Edwards, 25 Supp. 480. 

The defendant Willis, was not compelled, in my opin- 
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ion, to testify against himself in the conspiracy case, for 
the affidavit of District Attorney Marean makes it mani- 
fest that he was called before the jury at his own request 
and earnest solicitation. New York Const, art. i, § 6; 
Code Crim. Pro. § lO; Underhill on Evidence, § 27. 
This being so, it becomes unnecessary to consider the 
effect of the inquiry being in a general investigation 
(§ 260, subd. 3, Code Crim. Pro.), or whether he really in- 
criminated himself or not in the testimony he gave. 
People V, Aldermen and People v. Supervisors, before 
Judge Moore in this county, unreported. 

In the conspiracy action, the statute of limitation can 
hardly avail the defendants on this motion, for, even if 
the concoction of the corrupt agreement is alleged to 
have taken place at a date not within two years, this is 
not conclusive upon the People. Code Crim. Pro. §§ 339, 
280, 293 ; People v. Van Santvoord, 9 Cowetiy 660 ; Un- 
derhill on Criminal Evidence^ § 27. Besides it appears that 
this conspiracy is not an instantaneous crime, finished and 
completed at the alleged date of the concoction, but a 
continuous one, existing within the two years, in active 
operation as to overt acts. Wharton's Criminal Practice 
4ind Pleadingy 9th Ed. § 231. 

These charges cannot be disposed of on these motions, 
but will have to be met at the trial of the actions, where 
the innocence of the defendants will be assumed, unless 
their guilt shall be proved beyond a reasonable doubt. 

Opinion by Van Wyck, J. 

Motion denied. 

Benjamin F. Tracy^ for the defendants, and motion. 

Josiah T. Marean^ for the people, opposed. 
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YOUNG V. FOX. 
Court of Appeals ; Aprils 1898. 

Appeal to Court of Appeals ; unanimous affirmance By Appellate 
Divtsion of judgment for personal injuries,'] Where an appeal 
is allowed to the Court of Appeals by the Appellate Division 
from the unanimous affirmance of a judgment for personal in- 
juries, it is not necessary, under Code Civ. Pro. § 191, subd. 2, 
to formulate the question of law which is to be reviewed by the 
Court of Appeals, but the appeal is to be considered as 
general.* 

This is a motion to dismiss the appeal. The plaintiff^ 
Emma B. Young, recovered a verdict of $25,ocx> against 
the defendant, Richard K. Fox, proprietor of the Na- 
tional Police Gazette, for the publication of an alleged 
libel reflecting upon her character. An extra allowance 
of $500 was also granted the plaintiff. A motion for a 

* The court in this case apparently holds that sections 190 and 
191 of the Code of Civil Procedure are practically independent of 
each other, and that the two schemes of appeal provided in them, 
respectively, are each distinct and complete in itself. The intro- 
duction of section 191 provides : " The jurisdiction conferred by the 
last section is subject to the following limitations, exceptions and 
conditions." 

Subdivision 3 of the same section also contains the provision 
that the jurisdiction of the Court of Appeals is limited to the re- 
view of questions of law and subdivision 4 contains the provision 
that : " No unanimous decision of the appellate division of the 
supreme court that there is evidence supporting or tending to sus- 
tain a finding of fact or a verdict not directed by the court, shall be 
reviewed by the Court of Appeals." These exceptions and limita- 
tions would seem to apply to section 190, as well as to 191. These 
two subdivisions, however, are merely a reiteration of the provis- 
ions of article VI. section 9, of the constitution. 

For a full discussion of the subject, see Note on What is 
Appealable to the Court of Appeals Under the New Constitution, 3 
N, Y. Ann, Cas, 276. 
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new trial was denied, and thereafter judgment was en- 
tered upon the verdict. The Appellate Division unan- 
imously affirmed the judgment and orders, and, sub- 
sequently, upon motion duly made, granted order as 
follows : 

" Ordered, that this court certifies that a question of 
law has arisen in this case which, in its opinion, ought to 
be reviewed by the Court of Appeals." It was further 
ordered that the defendant might appeal to the Court of 
Appeals from the order and judgment. 

A single question of practice is now presented for 
our determination. The counsel for the plaintiff and 
respondent insists that this record is fatally defective, in 
that the court below has failed to formulate the question 
of law which in its opinion, should be reviewed by this 
court. Whether this position is well taken or not, de- 
pends upon the construction to be given sections 190 
and 191 of the Code of Civil Procedure. 

Held^ as stated in head note. It is conceded that 
this appeal is ordered under section 191, subdivision 2, 
which reads : " No appeal shall be taken to said court 
from a judgment of affirmance hereafter rendered in an 
action to recover damages for a personal injury or to re- 
cover damages for injuries resulting in death, or in 
an action to set aside a judgment sale, transfer, con- 
veyance, assignment or written instrument as in fraud 
of the rights of creditors, when the decision of the Ap- 
pellate Division of the Supreme Court is unanimous, 
unless such Appellate Division shall certify that in its 
opinion a question of law is involved which ought to be 
reviewed by the Court of Appeals, or unless in case of 
its refusal to so certify, an appeal is allowed by a judge 
of the Court of Appeals." Turning to section 190, sub- 
division 2, we find the following language : " Appeals 
may also be taken from determinations of the Appellate 
Division of the Supreme Court in any department where 
the Appellate Division allows the same, and certifies that 
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one or more questions of law have arisen which, in its 
opinion, ought to be reviewed by the Court of Appeals, 
in which case the appeal brings up for review the ques- 
tion or questions so certified, and no other ; and the 
Court of Appeals shall certify to the Appellate Division 
its determination upon such questions." 

It will be observed that these two sections diflfer very 
materially in phraseology. Section 190 deals with the 
jurisdiction of the Court of Appeals, while section 191 
prescribes limitations, exceptions and conditions quali- 
fying that jurisdiction. In section 190 the legislature 
saw fit, in permitting the Appellate Division to allow 
certain appeals to this court, to restrict it to the certifi- 
cation of certain questions to be answered by this court, 
and to limit the appeal to the review of questions so cer- 
tified, and no other. In section 191 we have an entirely 
different situation. The legislature of 1896 added to 
that section subdivision 2, already quoted, whereby ap- 
peals were forbidden to the Court of Appeals in a large 
class of cases where the decision of the Appellate Divis- 
ion was unanimous. This restriction on the right of 
appeal is subject, however, to two important exceptions, 
viz : The Appellate Division may certify that a question 
of law is involved which ought to be reviewed by the 
Court of Appeals, and, in the event it refuses to so cer- 
tify, a judge of this coyrt may allow the appeal." 

We are of opinion that sections 190 and 191 are en- 
tirely distinct as to subject-matter and policy, and are 
not to be read together as is insisted by plaintiff's coun- 
sel. These two sections standing side by side, and differ- 
ing so materially in phraseology, indicate an intention on 
the part of the legislature to deal differently with the 
two classes of appeals. In section 190, subdivision 2, we 
have enactments covering generally all appeals by per- 
mission, and limiting this court to the questions cer- 
tified. 

In section 191, subdivision 2, the legislature enacted 
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limitations, exceptions and conditions to these general 
provisions, and mitigated somewhat the severity of the 
rule laid down in the act of 1896, which cut off the right 
of appeal to this court in a very large class of cases. It 
is not to be assumed that the legislature intended that, in 
a case like the one at bar, being for a personal injury, if 
the Appellate Division permitted an appeal it must frame 
questions, but if a judge of this court allowed the appeal 
it would be general. Neither is it to be supposed that the 
legislature intended to impose upon a judge of this court 
the labor of examining a record ; and becoming so 
thoroughly familiar with it as to be able to frame ques- 
tions to be considered upon the appeal. 

If the legislature had intended to restrict appeals 
under section 191 in the same manner as under section 
190, it would have employed the very apt language found 
in the latter section. We think the legislature inaugur- 
ated a very liberal policy under section 191, in allowing, 
by permission, a general appeal to this court, in that lai^e 
class of litigations where the right of appeal is cut off by 
the act of 1896. The plaintiff's counsel cites a number of 
recent cases in this court in aid of his contention, but 
they are all under section 190, subdivision 2, and have no 
bearing on this question. 

We are of opinion that this record is not defective, 
and that the motion to dismiss the appeal should be 
denied, with costs. 

Opinion by Bartlett, J. All concurred. 

Motion denied. 

John J. Adams^ for the plaintiff and motion. 

Benjamin F. Tracy ^ for the defendant^ opposed. 
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BAILIE V. BAILIE. 
Supreme Courts N. Y. Special Term; Aprily 1898. 

DHf&ree: alimony to defend; denial of marriage relation by de- 
fendant,"] In an action by a husband against a wife for an ab- 
solute divorce, the denial by the wife that the marriage relation 
exists, and an assertion that it has been dissolved by a foreign 
decree of divorce, will not defeat the wife's right to counsel fee 
and alimony.* 

Motion for counsel fee and allowance for the support 
of child. 

The action is brought by George S. Bailie to procure 
a divorce from Lydia C. Bailie, otherwise known as 
Ewing, on the ground of adultery, the adultery charged 
being the defendant's cohabitation with the person whom 
she married after procuring a divorce from the plaintiff in 
another State. Her application for the means to defend 
the action and to support a child of plaintiff, who is living 
with her, is opposed on the ground that she denies the 
existence of the marriage relation in asserting the validity 
of the foreign divorce. 

Held, that this is not a good reason for denying 
the application. As long as the husband asserts the 
marriage relation in an action instituted by him 
founded upon it, he is liable for the expense to which he 
puts her in defending his claim. Starkweather v. Stark- 
weather, 29 Hun^ 488. If he succeeds, he convicts her of 
adultery and cuts off her dower right. So far as that 
right is involved, she asserts the marriage while, neverthe- 
less, interposing her divorce as a shield against the 
accusation of adultery. It is easy to imagine a case in 
which a husband might apparently acquiesce in a foreign 
divorce and, when his wife contracts a new marriage on 

* See Note on Allowance of Alimony to Defend, i N. Y. Ann. 
Cos. 228. 

Vol. v.— 13 
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the strength of it, commence an expensive litigation to 
overturn it and obtain a decree in his own favor for the 
technical adultery on her part. Such may fairly be in- 
ferred to be the case here. Counsel fees of $250 should 
be allowed and $10 per week for the support of his 
daughter. 

Opinion by Daly, J. 

Ordered accordingly. 

E, T. Fellows^ for the defendant and motion. 

Edward S. Clinch, for the plaintiff, opposed. 



MATTER OF GOUGH. 
Supreme Court, N. Y, Special Term; April, 1898. 

Supplementary Proceedings ; judgment debtors sued as trustees of an 
express trust,] Where, under a Lloyds policy of insurance, an 
action was brought against certain persons named as trustees 
in the policy of the funds set aside to pay any loss under it, and 
an execution was issued requiring the sheriff to satisfy it out of 
a trust fund held by the defendants as trustees for certain per- 
sons therein mentioned, naming them, and showing of what 
the trust fund was composed, and the execution was returned 
unsatisfied, — //e/d that an order for the examination of the 
debtors in supplementary proceedings was proper, and should 
not be vacated,* 

* There does not seem to be a direct authority for the decision 
in this case. In Collins v. Beebe (54 Hun, 318), it was held that 
supplementary proceedings could not be instituted against an 
executor. 

In Matter of Jung (65 How. Pr. 476 ; S. c. 16 IV. Dig. 563), a 
party to an action in equity had found a certain sum in the hands 
of an assignee and the decree directed the assignee to pay certain 
sums to the party. Upon this decree a judgment was entered 
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Motion to vacate an order for the examination of 
Douglas R. and Ella K. Satterlee^ judgment debtors, in 
supplementary proceedings. 

The plaintiff, Arthur E. Gough, recovered a judgment 
against the defendants as attorneys in fact of a number 
of persons who issued a Lloyds policy of insurance. The 
policy provided that any judgment which should be recov* 
ered on the policy should be first satisfied out of a trust 
fund held by the defendants for that purpose. The exe- 
cution recited a judgment against the defendants as 
attorneys in fact for certain persons named, and trustees 
of a certain fund and commanded the sheriff to satisfy 
the judgment out of the fund held by the defendants as 
trustees for the persons mentioned, naming them, and 
showing of what the trust fund was composed. The exe- 
cution was returned unsatisfied, and the plaintiff procured 
an order for the examination of the debtors as such trustees. 

Held^ that the order was properly granted and should 
not be vacated. A supplementary proceeding is a substi- 
tute for a creditor's bill, (Pope v. Cole, 64 Barb. 406), and 
the case authorizes such a bill. Code, sec. 1871. It is ob- 
jected that a supplementary proceeding is not available 
against a trustee, but the adjudications cited for the con- 
tention do not support it. In Matter of Jung (16 W, Dig. 
563), the irregularity of the judgment was the ground of de- 
cision. In Collins v, Beebe {^4 Hun, 318), the proceeding 
was held untenable, because the statute authorizes an 
execution, and nothing further, against the estate of a 
decedent. The argument in neither case applies to the 
present. Lynch v. Johnson, 48 N, Y, 27, 33. The legal 

against the assignee personally, and it was held that this was an ir- 
regularity. 

In such a case as the one in the text, however, it does not seem 
possible for the judgment creditor to discover in any other way 
whether or not the trustees had fimds in their hands to satisfy the 
judgment. 
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title to the fund is in the defendants, and they are the 
judgment debtors. The execution is in proper form. Code 
sec. 1 37 1. Here, then, is a fruitless execution against the 
only property of the judgment debtors available to the 
plaintiff — a fund specifically devoted to the satisfaction 
of his judgment — and it were manifest injustice to refuse 
him its benefit. A supplementary proceeding is a remedial 
process, and a liberal construction should be indulged to 
uphold it. As my denial of the application may not be 
reviewed (Code, sec. 2433, subd. i), perhaps the defend- 
ants would move in Part I. If so, they may take an 
order to show cause, with a. stay of the examination. 

Opinion by Pryor, J. 

Motion denied. 

Arthur S. Luria, for the judgment creditor. 

LexoWy Mackellar & Wells, for the judgment debtors. 



WEISER V. WEISEL. 
Supreme Court, N. Y. Special Term; June^ 1898. 

I. Equity ; fraudulent grantee of real property ; payment of mort- 
gage on property while in possession.^ Where a fraudulent 
grantee of real property pays a mortgage while in possession of 
the property and before the deed to him is set aside in an action 
by creditors, he cannot recover the amount so paid in a subse- 
quent action, nor create a lien upon the property for such dis* 
bursemcnts.* 

* The decision in this case follows a dictum in Loos v. Wilkinson 
(1x3 A^. K. 485), to the effect that, where a fraudulent grantee of 
property has made disbursements in paying liens upon the property 
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3. Tke same : how suck a grantee may ife reimbursed.^ It seems, 
that such a grantee may, by raising the question in the original 
action brought to set aside the transfer, protect his lien on the 
property to the amount actually paid by him in removing valid 
incumbrances thereon while in possession. 

TPhile it was in his possession, his rights, if any» must be pro- 
tected in the action which is brought to set aside the fraudulent con- 
veyance. In that case the fraudulent grantee had paid taxes, inter- 
est on mortgages, and certain sums for repairs actually necessary for 
the preservation of the property. He had also received large sums 
In rent from the property. In the action brought to set aside the 
conveyance to him, an accounting was demanded of these rents, and 
the court held that the fraudulent grantee was entitled to credit for 
the sums paid for the items enumerated above, reversing the gen- 
eral term, which decided (51 Hun, 74), that the fraudulent grantee 
was not entitled to any of these credits. The Court of Appeals, in 
•discussing the authorities cited by the court below to uphold its rul- 
ing, said, at page 492 : *' We have carefully examined these author- 
ities, and they furnish very little, if any, countenance for the con- 
tention of the plaintiffs. They are all cases where the fraudulent 
.grantee was asking for the active interference of some court for his 
protection, or for his reimbursement for himself for moneys paid, in 
pursuance of the fraudulent arrangement with his grantor, or to dis- 
charge incumbrances, or to secure to him the payment of a debt due 
to him from the fraudulent grantor, or where he was compelled to 
account for profits which he had actually made, or could have made 
out of the property fraudulently conveyed, and the equitable rule 
was enforced that ' he who hath committed iniquity shall not have 
equity,' which is merely another way for saying, ' that one who 
comes into a court of equity seeking its aid, must come with clean 
hands.' But in none of them was the question really involved or 
discussed with which we are now dealing, with the possible excep- 
tion of three cases, to which we now call attention." These cases 
were Wood v. Hunt, 38 Barb, 302; Thompson v, Bickford, 19 
Minn. 17; and Allen v. Berry, 50 Mo, 90. After discussing these 
and some other authorities on the subject, the court adds, at page 
499 : " The case would be different if John Wilkinson were so sit- 
uated that he was obliged to come into a court of equity and ask for 
affirmative relief that these claims be enforced against the property 
or paid out of it. Then the court might leave him entangled in the 
toils which he had woven — the victim of his own fraudulent acts. 
But he asks nothing. He is on the defensive. He is bound to ac- 
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This action is brought by Joseph Wciser against Re« 
becca Weisel and others, to foreclose a mortgage of $5,- 
500 made April 5, 1892, by Rebecca Weisel and another 
to one Banned Friend, being a second mortgage upon 
premises No. 206 Forsyth street. This plaintiff, Weiscr> 
who is the stepson of Mrs. Weisel, the mortgagor, ad- 
vanced $2,900 to pay off instalments falling due upon the 
mortgage, besides other sums, and on October 5, 1895^ 
took from his stepmother a conveyance of the property 
to repay such advances. After going into possession he 
paid off the balance due upon the mortgage and received 
a satisfaction piece on December i, 1896. Subsequently 
the conveyance to him was set aside at the suit of a judg- 
ment creditor of Mrs. Weisel on the ground that it was 
fraudulent as against her creditors. A decree to that 
effect was entered February 28, 1897, directing a sale of 
the property to satisfy the claim of the judgment creditor, 
and Philip Kling, defendant herein, became the purchaser 
at said sale, which was held on April 26, 1897. After 
that sale and on July 9, 1897, the fraudulent transferee 
commenced an action to have himself declared assignee 
of the mortgage, and obtained a decree on November 5^ 
1897, to that effect against the mortgagee, Friend, the 
only other party to that action. This foreclosure was 
then instituted by the said assignee, and the question 
raised by the defense interposed by the present owner of 
the premises, the purchaser under the judgment creditor's 
decree, is whether the mortgage can now be enforced 
against the property. 

Held^ that the action could not be maintained. This 

count for the rents, but claims that these sums have been expended 
out of them and that he has only the balance for which he is ac- 
countable.'* The court further held, in that case, that the sum of 
$900, paid by the fraudulent grantee for insurance on the property 
was not a proper offset against the rents and profits, for the reason 
that the insurance was taken in the name of the fraudulent grantee^ 
and was not for the benefit of the creditors. 
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foreclosure is in effect an attempt by a fraudulent 
transferee of property to obtain a preference over the 
lien of the judgment creditor, first, for advances which 
were the consideration of the fraudulent transfer, 
and second, for advances while he was fn possession, to 
reduce incumbrances upon the property. Under certain 
circumstances he may be allowed for the latter, but there 
is no way in which he can establish a claim for any part 
of the consideration for the fraudulent transfer. Boyd v. 
Dunlap, I Johns. Ch. 479; Sands z/. Codwise, 4 Johns., 
537 ; Woods V. Van Brunt, 6^1//. Div., 220; c. s., 39 Supp, 
896 ; Baldwin v. Short, 125 N. Y. 553 ; s. c, 36 5/. R. 138 ; 
Davis V. Leopold, 87 N. V. 620 ; Guckenheimer v, An- 
gevine, Si N. F. 394. The plaintiff testifies that his 
original advances before he took the conveyance were 
made upon the agreement that he was to hold the mort- 
gage as security ; but it is clear that the subsequent and 
substituted agreement was that he was to be secured by 
the conveyance. This is proven by the fact that the deed 
recites that it was subject to $2i,ocx> of mortgages, which 
represented $18,500 of first mortgage and $2,500 balance 
due on the second mortgage, showing that the Friend 
mortgage was not regarded as outstanding except for that 
balance ; and by the fact that when the balance was paid 
off a satisfaction piece was taken. The subsequent claim 
of an assignment of the mortgage was clearly an after- 
thought. The conveyance was the only security the 
plaintiff took for his advances, and that having been ad- 
judged void he has no lien upon the property for such 
advances. 

The question whether he can enforce the mortgage to 
the extent of the advances made after he went into pos- 
session is to be determined upon another principle. It has 
been held that a fraudulent transferee, if called upon to 
account in a court of equity for profits while in possession, 
may claim an allowance for incumbrances and taxes paid, 
as a set-off against the rents with which he is charged. 
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Loos V, Wilkinson, 1 13 AT. K 485. It is also said, in that 
case, that if he '' were so situated that he was obliged to 
come into a court of equity and ask for affirmative relief 
that these claims be enforced against the property or 
paid out of it then the court might leave him entangled 
in the toil which he himself had woven — the victim of his 
own fraudulent acts." The plaintiff is in that position, 
asking for affirmative relief, and he was not even obliged 
to take that course ; for under the just and equitable rule 
laid down in the cases cited he could have all that he was 
fairly entitled to in the judgment creditor's action if he 
had been called upon to account for the rents and profits, 
or if he had offered to account therein. He would then 
have been allowed the balance paid on the mortgage as a 
set-off, and there would have been no need to take an as- 
signment and seek affirmative relief by foreclosure. Ex- 
act justice could have been done upon such an account- 
ing. But no accounting was demanded of him in that 
action and he did not ask reimbursement for his outlays. 
The reason seems plain enough. He was in possession 
from October 5, 1895, to February 23, 1897, the date of 
the appointment of a receiver in the action, and the re- 
cord shows that the rents during that period far exceeded 
the sums paid on the mortgage. He did not seek to have 
his outlays allowed, probably because he preferred not to 
account for the rents. But that was the time for him to 
make his claim, and not having chosen to do so he cannot 
now seek affirmative relief against the judgment creditor, 
nor against the purchaser at the sale under the judgment 
creditor's decree ; for the purchaser must necessarily be 
held to succeed by privity to all rights legal and equitable 
of the judgment creditor, otherwise the latter's security 
by his decree and sale would be ineffectual. That decree 
IS a bar to this attempted foreclosure. It settled the 
equities between the plaintiff and the judgment creditor. 
All that is in issue here could have been litigated in the 
latter's action ; and his judgment is conclusive, not only 
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as to matters actually litigated, but as to all which might 
have been litigated between him and the plaintiff. Reich 
t/. Cochran, 151 iV. Y, 122; Jordan v. Van Epps, 85 Id, 
427. That judgment determined in effect that the prop- 
erty should be sold free of any lien by reason of the 
mortgage under consideration, or of advances made by 
this plaintiff thereon ; and that determination is conclu- 
sive against a recovery by the plaintiff in this action. The 
considerations here expressed dispose of the plaintiff's 
claim for reimbursement for interest paid on the first 
mortgage and for taxes. If he were entitled to enforce 
the second mortgage as assignee, he would be entitled 
to recover for the sums so expended ; but these allow- 
ances should have been asked for in the judgment credi- 
tor's action, together with the sums paid on the second 
mortgage, and the claim for them does not survive that 
litigation. Interests paid on the first mortgage after the 
decree in that suit is not recoverable in this action. 

Opinion by Daly. J. 

Judgment for defendant Kling, with costs. 

Platzel, Strook & Herzog^ for the plaintiff. 

Abram Kling^ for the defendant. 



PEOPLE ex reL NEW ENGLAND DRESSED 
MEAT CO. V. ROBERTS. 

Court of Appeals ; April, 1898. 

[Reversing 20 App. Div. 521.] 

1. Tax : forei^ corporation ; exemption; what is manufacture, 1 
A foreign corporation engaged in the purchase of sheep and 
lambOr slaughtering them, pulling the wool from the hides or pelts. 
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selling it and selling the hides, taking from the anhnals the 
offal including the blood and legs, converting it into fertilizer,, 
and then reducing the carcasses to a temperature which would 
retard decomposition and shipping them to the place of delivery 
in refrigerator cars, is not engaged in carrying on manufacture 
within the spirit and meaning of the statute exempting manu- 
facturing corporations from taxation.* 

2. The same; eUcision of former comptroller^ The decision of a 

former comptroller that such a corporation was exempt from 
taxation, is not binding upon his successor in office, as to the 
taxes for subsequent years. 

3. The same; basis of taxation,^ The tax is properly based upon 

the dividends of the corporation and it is immaterial that all its 
dividends were earned on business transacted outside of the 
State, and that the business in this State was wholly without 
profit. 

Appeal from an order of the Appellate Division of 
the Supreme Court, Third Department, reversing the 
determination of the comptroller assessing a corporation 
tax upon the respondent for three years ending October 
3i» 1896. 

The tax was assessed under the provisions of Chapter 
542, Laws 1880, as amended, and under article nine of 
the present Tax Law (Ch. 908, Laws 1896.) The amount 
of the tax was originally fixed at $2,241.24 for the six 
years preceding October 31, 1896. Upon a re-hearing, it 
being made to appear that a former comptroller had, in 
1893, written to an officer of the relator that the depart- 
ment was of the opinion that it was not subject to a cor- 
poration tax, the assessment was reduced to the sum of 
$1,009.08, being for the three years ending October 31,. 
1896. 

The relator is a foreign corporation organized under 
the Laws of the State of Maine, with its principal office 
in the City of Boston. Since December i, 1889, ^^ ^*^ 

* See Note on Taxation of Foreign Corporations Doing Business 
in this State, /^^/, p. 206. 
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had a branch office and conducted a portion of its bus- 
iness at East Buffalo, in the County of Erie, N. Y. 

A certiorari was obtained to review the determination 
of the comptroller, and, after a hearing before the Ap- 
pellate Division, that court held that the relator was not 
subject to the tax assessed for the reason that its bus- 
iness within the State was manufacturing, and, con- 
sequently, it was exempt from taxation under the provis- 
ions of corporation tax laws. 

Briefly stated, the principal business carried on by the 
relator was the purchasing of sheep and lambs, slaughter* 
ing them, pulling the wool from the hides or pelts, selling 
it, selling the hides, taking from the animals the offal, 
including the blood and legs, converting it into fertilizer 
and then reducing the carcasses to a temperature which 
would retard decomposition, and shipping them to the 
place of delivery in refrigerator cars. 

Held^ that this did hot constitute " carrying on manu- 
facture " within the spirit and meaning of the statutes. 
The business conducted by the relator was obviously 
that of purchasing, slaughtering and selling sheep and 
lambs. While it utilized the hides, the wool, the tallow 
and the offal, as well as the carcasses of these animals, 
yet, to say that refrigerated mutton, rendered tallow, 
pulled wool or untanned hides were manufactured articles 
would be quite incorrect. The words of a statute are to 
be given their natural, plain, obvious and ordinary signi- 
fication. To say that the relator was engaged in manu- 
facturing mutton, wool, hides, or tallow, would not be 
giving to the words " manufacture *' or " manufactures ** 
their ordinary and plain signification. It may be that 
the fertilizer could be regarded as a manufactured article, 
but that was not the principal business in which the re- 
lator was engaged, but was a mere incident to it. Mani- 
festly, none other of these articles was manufactured. 
At most, they were merely prepared for market and pre- 
served until sold. We are clearly of the opinion that 
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the relator was not a manufacturing corporation, nor 
engaged in " carrying on manufacture " in this State, 
within the spirit and meaning of the statutes. 

Moreover, the principle of the decisions of this court 
is adverse to the contention of the respondent (People v, 
Knickerbocker Ice Co., 99 N. K 181 ; People ex reL 
Union Pacific Tea Co. v. Roberts, 145 N. Y. 375). 

Another ground upon which the respondent relies to 
defeat this appeal is that the decision of the comptroller 
in 1893 to the effect that the relator was not liable to 
taxation because it was a manufacturing corporation, was 
res adjudicata^ and, therefore, the comptroller in 1897 
was bound by that decision and estopped from holding 
otherwise. It appears from the record that in 1893 the 
relator applied to the comptroller for a cancellation of the 
taxes assessed against it for the years 1890, 1891 and 
1892, upon the ground that it was a manufacturing cor- 
poration and was engaged in no other business in the 
State of New York. That application was accompanied 
by the affidavit of an officer of the company, describing 
the business that was conducted in this State by the 
relator. On the hearing in the present case, there was 
testimony to the effect that an officer of the relator came 
to Albany in November, 1893, to see the then comptroller 
in relation to the taxes thus assessed ; that they went 
over the whole subject, and that subsequently, on Decem- 
ber I, 1893, the deputy comptroller wrote the relator a 
letter, which was to the effect that it was the opinion of 
the department that the relator was exempt from the 
taxes assessed by reason of its being a manufacturing cor- 
poration wholly engaged in carrying on manufacturing 
within the State of New York. It is to be observed that 
the assessment under consideration included none of the 
years for which the former assessment was made. Thus, 
the single question presented seems to be whether the 
determination of an assessing or taxing officer that an 
assessment made for one particular year should be can- 
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celed, for the reason that the property was not subject to 
assessment, is conclusive upon succeeding officers against 
assessments for subsequent years upon the same prop- 
erty or franchise. 

Heldy that the decision of the former comptroller was 
not binding on his successor. Officers upon whom the 
duty of making assessments for the purpose of taxation 
is imposed are independent public officers, exercising^ 
public powers, charged with special public duties, pos- 
sessing no jurisdiction as agents of the State, and for 
whose acts the State is not liable. Nor is the State re- 
sponsible for any mistake or misfeasance by them in the 
performance of their duty. Mechem on Public Officers, 
§ 28 ; Lorillard v. Town of Monroe, w N. Y. 392. The 
statute imposes on such officers the duty to perform 
certain distinct and definite acts. In the statute under 
consideration, the duty was imposed upon the comptroller 
to tax every corporation, joint stock company or associa* 
tion doing business in the State, except certain corpora- 
tions and institutions, among which were manufacturings 
corporations carrying on manufacturing within the State. 
If, in 1894, 1895 and 1896, the relator was actually engaged 
in carrying on a business within the State which was not 
that of manufacturing, and, consequently, did not fall 
within any exception in the statute, then it was the plain 
duty of the comptroller to assess it for a corporate tax as 
provided by statute, and the fact that through misappre- 
hension or otherwise a former comptroller had refused or 
neglected to discharge his duty as such taxing officer 
could not interfere with or prevent a discharge of his 
duty by the present comptroller. 

Another contention of the respondent is that the 
comptroller erred in the basis upon which this tax was 
assessed. That it was based upon the dividends of the 
relator is not denied. But the particular claim of the 
respondent is that its dividends were earned in its bus- 
iness transacted outside of the State of New York ; that 



206 VOLUME V. 



Note on Taxation of Foreign Corporations. 



its business conducted in the State was without profit, 
and, consequently, that the dividends could form no 
proper basis for the assessment. 

Held, untenable. The statute declares the basis upon 
which the assessment is to be made, and makes no dis- 
tinction as to the locality where the money was earned 
which was divided. We find nothing in the statute to 
justify the contention of the respondent. 

Opinion by Martin, J. All concur. 

Order reversed, and determination of comptroller 
aflSrmed. 

Theodore E. Hancock, attorney-general for the comp- 
troller, appellant. 

James W. Eaton, for the relator, respondent. 



Note on Taxation of Foreign Corporations Doing 

Business in This State. 

1. General Power of Legislature. 

2. Statutes. 

3. Tax on Franchise. 

4. Basis of Tax. 

5. What Constitutes " Doing Business " or 
" Employing Capital " Within the State. 

6. Exemption. 

I . General Power of Legislature. 

The power of the legislature to impose taxes is a very 
broad one, and subject to little, if any, restraint. People 
V, Home Insurance Co., 92 N, K. 328 ; aff*d 119 U. S. 129. 
It has power to confirm a prior tax where there are irregu- 
larities merely in the proceedings to determine it. Matter 
of Lamb, 51 Hun, 633 ; aff'd without opinion, 121 N. Y, 
703 ; Ensign v, Barse, 107 N, Y, 329. Where a tax was 
held to be void because of the omission of the assessors to 
annex to the assessment roll the sworn statement required 
by law, it was held that the legislature had power to re- 
levy the tax with interest. People ex rel. Flower v. Bleck- 
wenn, 55 Hun, 169. An act validating conveyances execu- 
ted by the comptroller on a sale of land for unpaid taxes is 
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constitutional. People v. Turner, 117 N. Y. 227 ; but 
where the sale is made tinder a void assessment the legis- 
lature has no power to afl&rm the sale by statute. Crom- 
well V. MacLean, 123 N, Y. 474. 

In People v. Equitable Trust Co. (96 N. F. 388), the 
question was discussed as to the power of this State to im- 
pose a tax upon foreign corporations for permission to do 
business in this State, and the court says, at page 393 : 
*** The power of taxation possessed by the State is a very 
broad and comprehensive one, and may, with some excep- 
tions, imposed by the Federal Constitutions and laws 
passed in pursuance thereof, be exercised upon all objects 
within its jurisdiction. Persons and property within the 
State and trades, avocations and other business carried on 
within th« State under the protection of its laws, whether 
by citizens or non-residents, may be taxed. . . The leg- 
islature was dealing with the subject of taxing foreign cor- 
porations doing business in this State, and taxing them 
only because they did business in this State, and having 
the right to tax them only upon business done in this State. 
Under such circumstances, applying the rules above stated 
if there was nothing else in the statute to throw light upon 
the legislative intent, we would be obliged to hold that the 
word ' business ' had reference to business done within 
this State. But other parts of the statute make this plain. 
In the earlier part of the section the words * doing business 
in this State ' are used, and when the word * business ' is 
used later, it has reference to the same business which was 
then in the legislative mind. Then the whole framework 
of the act shows that the legislature was conscious of the 
limitations upon its powers. Foreign insurance companies, 
and railrbads and other transportation companies, were 
made liable to pay a tax, in plain terms, only upon busi- 
ness done in this State. It cannot be supposed that the leg- 
islature meant to tax some foreign corporations doing busi- 
ness in this State upon all their business done anywhere, and 
tax others ,only upon their business done in this State. 
There can b*e no reason for such discrimination and it clearly 
was not intended. Holding, then, that this was a tax 
only upon the business done in this State, what objection 
can there be to it ? The courts are quite reluctant to place 
limits to the power of taxation possessed by a sovereign 
State. The legislature may exercise it upon all objects 
within its jurisdiction which it concludes should bear a 
portion of the public burdens." 

In Matter of McPherson (104 N. Y. 306), the court says 
upon the question of the general power of the legislature 
to impose taxes, at page 316 : ** The power of the legisla- 
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ture over the subject of taxation, except as limited by con- 
stitutional restrictions, is unbounded. It is for that body^ 
in the exercise of its discretion, to select the objects of tax- 
ation. It may impose all the taxes upon lands, or all upon 
personal property or all upon houses or upon incomes. It 
may raise revenue by capitation taxes, by special taxes 
upon carriages, horses, servants, dogs, franchises and upon 
every species of property and upon all kinds of business 
and trades." 

See, also, as to the eeneral powers to impose taxes upon 
foreign corporatiohs, People t/. Home Ins. Co., 92 N, K. 
328 ; People v, Grold & Stock Telegraph Co., 08 Id. 67 ; Peo- 
ple V, Horn Silver Mining Co., 105 Id. 76. In the last men- 
tioned case it is said at page 80 : '* The constitutional objec- 
tions to the acts under which these taxes were imposed 
have been sufficiently considered in prior decisions of this 
court, and the acts must now be regarded as free from con- 
stitutional objection and, therefore, valid." 

A statute imposing a tax upon a foreign corporation 
whose principal place of business is in another State, but 
which has an agency in this State and employs a part of its 
capital in the transaction of its business here, and is alsa 
engaged in business in other States and foreign countries^, 
is not a violation of the Federal Constitution giving Con- 
gress exclusive control over interstate commerce, and a 
tax may be levied here upon the amount of the capital of 
the corporation employed in its business in this State. 
People ex reL Southern Cotton Oil Co. v. Wemple, 131 iV^. 
r. 64. 

The same rule applies to domestic corporations doings 
business in various forei^ countries and states. People 
ex rel. American Contracting & Dredging Co. v, Wemple, 
129 iT. K. 558. 

A tax may not be imposed upon a foreign corporation 
whose business, so far as it is carried on in this State, is 
exclusively of interstate commerce. People ex reL Penn- 
sylvania R. R. Co. t/. Wemple, 138 N .Y. i ; but where 
such a corporation has property, of which the situs is in 
this State, a tax may properly be levied thereon, Id. This 
case cites and discusses at some length the various deci- 
sions of the United States Supreme Court involving the 
power of the various States to tax corporations engaged ia 
interstate commerce. 

2. Statutes. 

The tax law of the State was codified by chapter 
908 of the laws of 1896 as chapter 24 of the General 
Laws (s R. S.f 9th ed. pp. 32i4-332i)._It is therein pro- 
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vided (Art. i, 3) that all real property within this State 
and all personal property sitnatea or owned within this 
State is taxable unless free from taxation by law. Section 
II of the same article provides that the real estate of all 
incorporated companies liable to taxation, shall be assessed 
in the tax district in which the same shall lie in the same 
manner as the real estate of individuals and that all the 
personal estate of every incorporated company liable to 
taxation on its capital shall be assessed in the tax district 
where the principal office or place for transacting the finan- 
cial concerns of the company is located, or, if such com- 
Sany have no principal office or place for transacting its 
nancial concerns, then in the tax district where operations 
of such company shall be carried on. There are also fur- 
ther provisions in the same article referring particularly to 
toll bridges, turnpike companies, etc. There is a furuier 
provision in Section 12 of the same article that the capital 
stock of every company liable to taxation, except such part 
of it as shall have been excepted in the assessment roll or 
shall be exempt by law, together with its surplus profits or 
reserve funds exceeding 10 per centum of its capital, after 
deducting^ the assessed value of its real estate, and all 
shares of stock in other corporations actually owned by 
such company which are taxable only upon their capital 
stock under the laws of this State, shall be assessed at its 
actual value. 

A further tax is imposed upon corporations, under ar- 
ticle 9, section 181, which provides for a license tax on for- 
eign corporations before they are allowed to do business 
in this State ; and by section 182 an annual franchise tax 
is imposed on both foreign and domestic corporations, to 
be computed upon the amount of its capital employed in 
its business in this State, or the amount of dividends de- 
clared during the year, etc. 

The last paragraph of this section which relates par- 
ticularly to foreign corporations, reads as follows : " Every 
corporation, joint stock company or association organized^ 
incorporated or formed under the laws of any other State 
or country shall pay a like tax for the privilege of exercis- 
ing its corporate franchises or carrying on its business in 
such corporate or organized capacity in this State to be 
computed ii^>on the basis of the capital employed by it 
within this State." This is the provision which has caused 
the most litigation and the various decisions under this 
paragraph will be noted hereafter. 

Article 2 of the same chapter contains the general pro- 
visions for making assessments, section 3 of which applies 

Vol. v.— 14 
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particularly to corporations, and section 27, of the same 
title, provides that the president or other proper officer of 
every moneyed or stock corporation shall, on, or before, 
June 15th each year, deliver to one of the assessors of the 
tax district in which the company is liable to be taxed, a 
written statement specifying the various property upon 
which the corporation is liable for taxes, and section 28 
provides that tor a failure to make this statement a cor- 
poration is liable to a penalty of ^^50, in an action to be 
prosecuted by the Attorney General. 

3. Tax on Franchise. 

The franchise granted to a corporation to do certain 
acts when exercised in connection with tangible property, 
is properly the subject of taxation. Adams Express Co. 
V, Ohio State Auditor, 166 U, ^. 185 ; denying a rehearing 
of the case reported, 165 U. S, 1^4 ; see, also, Weir v. Nor- 
man, 166 ^. .y. 171 ; Western Union Tel. Co. v. Norman, 77 
Fed. Rep, 13. 

A tax cannot be levied in this State upon the corporate 
franchise of a corporation organized in another State, as 
the franchise was not given by our laws and had no exist- 
ence separate from the State of its creation. People v. 
Equitable Trust Co., 96 N, Y, 388. 

4. Basis of Tax. 

In People ex rel. Singer Manufacturing Co. v, Wemple 
(150 N. Y, 46 ; aff'g 78 Hun^ 63), it was held that it was 
not proper to impose a tax upon the sum of $900,000 which 
a foreign corporation had invested, of its surplus earnings, 
in real estate, within this State, which real estate was in 
no way used by it in its business. After referring to the 
fact that the real estate was taxable the same as other real 
estate, the court refers to the fact that the corporation ad- 
mitted that this real estate had been purchased by it from 
funds taken from its surplus earnings, and the court says 
at page 50 : ** It does not follow, however, that the surplus 
of a corporation escapes taxation because it constitutes no 
part of the capital stock ; the scheme of taxation as applic- 
able to corporations, both domestic and foreign, practically 
secures the contrary result. If the corporation pays six 
per cent and over in dividends, the tax is a quarter mill 
for each one per cent of dividend for each dollar of capital 
stock, taking it at par ; if the corporation pays less than 
six per cent the tax is one and one-half mills on each 
dollar of capital stock. Not taken at par, but at an ap- 
praised valuation. In either case the surplus necessarily 
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•exerts a controlling influence in fixing the amount of the 
tax ; it must swell the dividends declared or increase the 
valuation of the capital stock. If, after bringing about 
one or the other of these results, the surplus is to be 
treated as part of and added to the capital stock, it would 
result in double taxation, and, in the case at bar, a treble 
taxation, as the real estate in question was subject, as al- 
ready pointed out, to taxation for general state and local 
purposes. . . If a foreign corporation should see fit to 
employ its surplus earnings, or any part thereof, in im- 
proving its buildings and plant, and adding to the per- 
sonal property necessary to conduct its business in this 
State instead of paying it out in dividends to stockholders, 
or maintaining it as a reserved fund, the situation would 
doubtless present a practical increase of the capital stock 
and be dealt with accordingly." 

The court, in the case last mentioned, distinguished 
People ex rel. Seth Thomas Clock Co. v. Wemple, 133 N. 
F. 323, where it was said that the only part of the cap- 
ital of a foreign corporation that was employed within this 
State, was that represented by the actual value of prop- 
erty whether in money, goods or other tangible things 
which it had in this State. In that case the comptroller, 
in fixing the amount of the tax to be levied, had taken 
the proportion * of the total capital stock of the company 
which the amount of its sales in this State bore to the 
amount of the total sales of the corporation everywhere, 
and it was held that this was an erroneous method of pro- 
cedure. 

In People ex rel. Union Trust Co. v, Coleman (126 iV^. 
y. 433), Judge Finch, in writing the opinion of the court, 
thus defines the term capital stock : " While the nominal 
or par value of the capital stock and of the share stock are 
the same, the actual value is often widely different. The 
capital stock of the company may be wholly in cash, or in 
property, or both, which may be counted and valued. It 
may have in addition a surplus consisting of some accumu- 
lated and reserved fund, or of undivided profits, or both, 
but that surplus is no part of the company's capital stock, 
and, therefore, is not itself capital stock. The capital can- 
not be divided and distributed ; the surplus may be, but 
that surplus does not enter into and form part of the share 
stock for that represents and absorbs into its own value, 
surplus as well as capital and the franchise in addition. So 
that the property of every company may consists of three 
separate and distinct things, which are its capital stock, its 
surplus, it$ franchise ; but these three things several in the 
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ownership of the company are united in the ownership of 
the shareholders. The share stock covers, embraces, repre- 
sents all three in their totality, for it is a business photo- 
graph of all the corporate possessions and possibilities. A 
company also may have no surplus, on the contrary, a 
deficiency which works an impairment of its capital stock. 
Its actual value is then less than its nominal or par value 
while yet the share stock, strengthened by hope of the 
future and the support of earnings, may be worth its par, 
or even more. And thus the two things — the company's 
capital stock and the shareholder's capital stock — are essen- 
tially and in every material respect different. They differ 
in their character, in their elements, in their ownership 
and in their values. How important and vital the differ- 
ence is became evident in the effort by the State authorities 
to tax the property of the national banks. The effort 
failed, and yet the share stock in the ownership of indi- 
viduals was held to be taxable as against them. The cor- 
poration and its property were shielded but the share- 
holders and their property were taxed." The court there 
concludes that the phrase "capital stock" means, not the 
share stock, but the capital owned by the corporation, the 
fund required to be paid in and kept intact as the basis of 
the business and the chief factor in its safety. 

It was held, under chapter 37 of the Laws of 1855 im- 
posing a tax on the capital invested within this State of non- 
residents doing business here that a foreign corporation 
was not entitled to the deduction of its debts in computing 
the amount of its capital actually invested in its business in 
this State. People ex reL Thurber Whyland Co. v. Barker,. 
141 N, Y. 118. 

The last mentioned case was materially limited in People 
ex reL Hecker- Jones- Jewell Milling Co. v. Barker (147 N, F. 
31), and it was there held that where a foreign corporation 
had invested money in property in this State, in fixing the 
amount of the tax to be imposed upon it, it was entitled to 
a reduction of the amount which a corporation still owed 
as part of the purchase price of the property. In that case 
the property bought consisted of wheat. 

Where according to its charter and laws, a savings bauk 
of another State doing business in this State holds surplus 
for the benefit of depositors as a debt or obligation to them, 
it must be so regarded and deducted in determining the 
property of the corporation subject to taxation in this State. 
People ex rel, Groton Savings Bank v. Barker, 154 N. Y. 
222. 

This rule applies to foreign corporations doing business. 
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in this State holding shares of stock in banks in this State, 
and its liability to its depositors must be regarded as a 
debt and deducted from assets. People ex reL Bridgeport 
Savings Bank v. Barker, 154 -A^. K. 128. 

A savings bank's deposits constitutes a debt to its de- 
positors, and are to be deducted from its total assets as a 
liability in setting off its debts against the value of stocks 
in this State owned by it for the purposes of local assess- 
ment and taxation on such stock. People ex reL Bridge- 
port Savings Bank v. Barker, 154 N. Y, 128 ; People ^jc reL 
Groton Savings Bank v. Barker, Id, 122. 

" It cannot be supposed that there is any system of laws 
under which taxation can, at the same time, be imposed 
upon a trustee and the beneficiary in respect to the same 
property." People ex reL Savings Bank of New London v, 
Coleman, 135 N, Y. 231, at p. 235. 

A foreign corporation is properly assessed upon the 
amount invested by it as a special partner in a co-partner- 
ship in this State. People ex reL Badische Anilin & S. F. v, 
Roberts, 152 N, K 59. 

The tax on the amount of the capital stock of a corpor- 
ation employed in this State cannot exceed the amount of 
the capital stock authorized by its charter. People ex reL 
Railway Advertising Co. v, Roberts, 4 App. Div. 288. 

An admission in a statement furnished by a foreign 
<5orporation to the assessors, for purposes of taxation, that 
the capital stock of the company is worth par may be taken 
into consideration by the court in arriving at an amount 
forming the basis for the tax imposed. People ex reL Ger- 
man Looking Glass Co. v. Barker, 75 Hun^ 6. 

5. What constitutes ^^ doing business' or ^Umploying capital " 

within the State. 

The jurisdiction to tax foreign corporations under Laws 
of 1880, chapter 542, as amended by Laws of 1885, Chapter 
501, depends upon the existence of two concurring condi- 
tions, viz., that the corporation shall be doing business in 
this State, and that its capital, or some portion thereof, shall 
have been employed within this State. People ex reL Chi- 
cago Junction Ry. & U. S. Co. v, Roberts, 154 A^. Y. i. 

A foreign corporation, having an oflBce here in charge 
of a salaried agent, whose business is conducted in another 
State, but none of its corporate business actually transacted 
here, is exempt from taxation in this State. People ex reL 
Harlan & Hollingsworth Co. v, Campbell, 139 N. K. 68. 
' A foreign corporation transacts business in this State 
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when it establishes a place for the sale of goods, pays rents 
and taxes thereof and employs agents and sells product 
from such store. People ex rel, Parke, Davis & Co. v. 
Roberts, 91 Hun^ 158. 

A foreign corporation v^'hich has an office within this 
State where samples of its goods are displayed and orders 
are taken here which are forwarded to the home office in 
another State, but no part of its goods are actually here, 
and none of its capital is actually invested in this State, 
cannot be said to be doing business here, or to have any of 
its capital invested here for the purposes of taxation. Peo- 
ple ex rel. Washington Mills Co. v, Roberts, 8 App. Div. 
201 ; aff'd 151 N. K. 619. 

Where a Massachusetts corporation, in control of 
patents on various appliances used in connection with th& 
construction of telephones, sold licenses to other corpora- 
tions to use the instruments manufactured under such 
patents, and the contracts were made and all transactions 
concerning them were had in the State in which the corpo- 
ation was created, — Held^ that this did not constitute doing 
business within this State which subjected the corporation 
to taxation. People v. American Bell Telephone Co., 117 
N. Y. 241. 

6. Exemption, 

The exemption contained in the law prior to the present 
enactment, in reference to manufacturing and mining cor- 
porations, was that such corporations were exempt from 
taxation when they were ** wholly engaged in carrying on 
manufacturing or mining ores within this State," and it 
was held that where a corporation was engaged in manu- 
facturing partly in this State and partly in some other 
State, that the exemption did not apply, and the corporation 
must pay taxes on all of its capital employed in manufac- 
turing. People ex rel. Tiffany & Co. v. Campbell, 80 Hun^ 
95. That decision was made under chapter 53 of the Laws 
of 1889 which was materially different from section 183 of 
the present tax law, which exempts certain corporations 
to the extent onlv of the capital actually employed in this 
State. 

** The general rule is that all property within this State 
is liable to taxatipn, and when a claim of exemption is 
made, it must clearly appear, and the party claiming it 
must be able to point to some provision of law plainlv giv- 
ing the exemption." People ex rel. Savings Bank of New 
London v, Coleman, 135 N, Y, 231, 234. 

A foreign corporation cannot claim exemption here hj 
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virtue of the laws of the State tinder which it was organ- 
ized. People ex reL Savings Bank of New London v, 
Coleman, 135 -A^- Y- 231. But for the purposes of local taxa- 
tion in this State of a savings bank of another State upon 
stock of banks in this State held by it (under Z. 1882, c. 
409, § 312), the question whether its surplus belongs, in 
equity, to its depositors so as to constitute a debt or lia- 
bility available as an offset to the assessment, depends upon 
the statutory pn^visions of its own State. People ex rel, 
Groton Savings Bank v. Barker, 154 -tV. F. 122. 

When it is apparent that all that is done here by a 
foreign corporation, organized for manufacturing purposes 
and engaged in such business in the state of its creation, 
consists of some incidental additional work to its manu- 
factured products sent here from the other State where its 
actual manfacturing operations are authorized by its charter 
and carried on, such as may be conveniently and suitably 
added at the place where the goods are exposed' for sale, 
this is not carrying on the business of manufacturing within 
the meaning of the statute. Such a corporation cannot send 
its manufactured products here in an incomplete state, and 
then by putting the several parts together and by adjust- 
ing them to each other or by performing some compara- 
tively slight operations upon the article or upon the parts 
of which it is composed, though it may involve necessary 
labor before suitable for use or sale, entitle itself to exemp- 
tion on the ground that it is carrying on a manufacturing 
business. The courts will not give to the language of the 
statute which confers the exemption any strained or un- 
natural construction, but it must be made to appear that 
actual manufacturing operations are carried on here in the 
ordinary sense and meaning of the term." People ex reL 
John A. Roebling's Sons* Co. 2/. Wemple, 138 N, Y. 582- 
586 ; See also People ex rel, Seth Thomas Clock Co. v, 
Wemple, 133 N. Y. 323. 

A corporation engaged in collecting, storing and preserv- 
ing ice, of preparing it for market and transferring and 
vending it, is not a manfacturing corporation and is not 
entitled to exemption as such under the statute. People v. 
Knickerbocker Ice Co., 99 N. Y. 181. 

A corporation which purchased in bulk spices, baking 
powder, coflfee and tea ; mixed the various kinds of tea 
together and sold it as a combination tea ; purchased coffee 
in the bean and then roasted and ground it, and in some 
instances mixed different kinds together, is not a manu- 
facturing corporation within the meaning of the statute 
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and is not exempt from taxation as such. People ex rei. 
Union Pacific Tea Co. v. Roberts, 145 N. Y. 375. 

Where a savings bank has a surplus above the amount 
due to its depositors, such part of this surplus as is invested 
in U. S. bonds is exempt from taxation. People ex reL 
Bridgeport Savings Bank v. Barker, 154 N. Y. 128. 

The sums invested bjr a foreign corporation in United 
States patent rights are exempt from taxation. People 
ex reL New York & New Jersey Telephone Co. v, NeflE, 15 
App, Div. 8. 

Patent rights are not subject to taxation by a State. 
People ex reL Edison Electric Illuminating Co. v. Harkness. 
44 Supp. 51 ; People ex reL Edison Electric Illuminating 
Co. r. Neff, 19 App, Div. 599 ; s. c, 46 Supp. 388. 

Sheds erectea by a lessee upon a pier owned by the 
city of New York under the laws providing that such im- 
provement shall become the property of the lessor at the 
expiration of the lease, are, pending the lease, property of 
the City and not subject to taxation against the lessee. 
People ex reL International Navigation Co. v. Barker, 153 
N, K. 08. 

Shares in New York banks, owned by foreign insur- 
ance companies transacting business in this State, are ex- 
empt from taxation under laws of 1886, chapter 679, § 4. 
Aetna Ins. Co. v. Mayor, etc., of N. Y. 153 N, Y. 331. 

A foreign corporation, having a place of business here 
and employing all its capital in the production of kindling 
wood in this State and the preparation of the same for 
market is exempt from taxation under the Laws of this 
State as engaged wholly in manufacturing within this 
State. People ex reL Standard Wood Co. v. Roberts. 20 
App, Diz\ 514. 

The exemption of taxation on the personal property of 
foreign insurance companies doing business here contained 
in Laws of 1886, c. 679, is not waived as to taxation on 
bank shares held by such corporation by payment by the 
1 bank under Laws of 1882, chapter 409, where it was 
made without the knowledge of the corporation and the 
tax so paid may be recovered in an action by the corpora- 
tion against the municipality which assesses and collects 
it. Aetna Ins. Co. v. Mayor, etc, of N. Y., 153 N, Y, 331. 

A corporation, incopo rated by act of legislature of an- 
other State, is not exempt from taxation upon legacy under 
the will of a testator residing in this State, under Z. 1892, 
c. 399, § 2, in favor of religious corporations, the provis- 
ions of which apply only to domestic corporations. Matter 
of Fayerweather, 31 AU N. C 2S9 ; s. c , 30 Supp. 273. 
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ROLKER V. GONZALEZ. 

Supreme Court, Second Department, Appellate Division; 

January y 1898. 

Arrest ; affidavit on information and belief ; sufficiency?^ Where, 
in an action for libel, an order of arrest was secured upon an 
affidavit which alleged, upon information and belief, the publi- 
cation of the alleged libel in a foreign country, without stating 
the sources of the information or the ground of the belief, and 
further stated that the alleged libellous article had been read to 
a person within this State before publication, but the affidavit 
of the person to whom it was read was not presented and no 
excuse was made for failure to procure it, — Held^ that the affi- 
davit was insufficient and the order was properly vacated.* 

Appeal by the plaintiff, from an order of the Supreme 
Court, Kings County Special Term, vacating an order of 
arrest in an action for libel. 

The plaintiff, John Henry Rolker, sues to recover dam- 
ages for a libelous communication alleged to have. been 
composed and signed by the defendant, Jose Quintana 
Gonzalez, at New York, and sent to a newspaper at Car- 
acas, Venezuela, An order was made to arrest the defend- 
ant and hold him to bail in the sum of $1,000. He was 
arrested while temporarily in this State, gave the requisite 
undertaking, was discharged, and then moved to vacate 
the order of arrest on the ground that the plaintiff's affi- 
<]avit upon which the order of arrest was granted was 

* See Note on Affidavits on Information and Belief, 2 N, K. Ann* 
*Cas, 58, at p. 63, where a number of cases are cited which discuss 
the question of the sufficiency df an affidavit made on information 
and belief to procure an order of arrest 
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wholly on information and belief. The order of arrest 
was vacated and the plaintiff appeals. 

The affidavit of the plaintiff states " That plaintiff is 
informed, and verily believes, that on or about August 23^ 
1897, the defendant herein maliciously composed and 
wrote from the city of New York, and maliciously pub- 
ished at the city of Caracas, Venezuela," the article in 
question, a copy of which in Spanish and a translation 
thereof is annexed to the affidavit, and affixed thereto is 
the name of the defendant ; and that before forwarding- 
the article the defendant read it over to one Guerra, of 
15 Whitehall street, New York city, as deponent was 
informed by said Guerra and verily believes. There is no 
affidavit of Guerra, nor is any reason stated for the plaint- 
iff's failure to produce it. 

Heldy that the order should be affirmed. Two deci- 
sions of the special term are cited on the proposition that 
no man ought to be arrested on allegations stated merely 
on information and belief. Martin v. Gross, 16 Civ. Pro^ 
JR. 235", De Weerth v, Feldner, 16 At6, Pr. 295. The 
reasoning of these cases is clear and conclusive, and gives 
them authority with this court. It has also been held at 
general term, in a number of cases, that in actions for ob- 
taining goods under fraudulent representations the facts, 
which may be within the knowledge of the plaintiff, must 
be stated positively ; and where any facts necessarily rest 
upon information derived from others, such as the falsv> 
representations and fraud on the part of the defendant,, 
they may be so stated, but the sources of the information 
should be particularly set out and good reasons given why 
a positive statement cannot be procured. Whitlock v.. 
Roth, sHow.Pr. 143 ; Frank v. Sprintze, 19 IV. Dig. 4^2 
Richter v. Littell, 21 Id. 133. 

The affidavit is equally defective for assigning no rea- 
son why the affidavit of Guerra was not presented to the 
court. Bell v. Mali, 1 1 How. Pr. 254, 
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Opinion by GOODRICH, P. J. All concurred. 

Order affirmed, with ten dollars costs and disburse* 
ments. 

Cephas Brainerdy Jr. for the plaintifiF, appellant. 
Willis B. Dawdf for the defendant, respondent. 



HUBBARD V. CHAPMAN. 

SufTifm Ctmrt^ Second Department^ Appellate Division; 

May, 1898. 

Case on appeal; review of question of law; statement of evidence^ 
exception, etc] Upon an appeal from a judgment, where it is 
sought to review questions of law only, which are raised by ex- 
ceptions, statements in narrative form, that " evidence was of- 
fered by the plaintiff to prove," etc., followed by a statement of 
the evidence, the objection thereto and the ruling of the court, 
are sufficient under Code Civ. Pro. § 997, and rule 34 of the 
General Rules of Practice.* 

* The form used in this case is useful as a precedent where it is 
sought to avoid printing a voluminous record, and is reproduced 
below, omitting fornial recitals and matter which is duplicated in 
the record. 

Evidence was offered by the plaintiff tending to prove that after 
the execution of the agreement, a copy of which is annexed to the 
complaint, the plaintiff and the defendant agreed that the Marshall 
Pneumatic Steam Stamp Mill, mentioned in the said complaint, 
should be run, worked or tested under the supervision of £. P. Jones, 
named in the said agreement. 

To this evidence the defendant thereupon objected as follows : 
That the said evidence was immaterial, irrelevant and incompetent ; 
that it did not tend to prove the allegations of the complaint which 
pleaded that the agreement, of which a copy is annexed to the said 
complaint, was performed and fulfilled ; that the said evidence 
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Motion to dismiss an appeal for failure to file and 
serve printed appeal books as prescribed by Rule 41 of 
the General Rules of Practice. 

tended to prove a waiver of those provisions of the said agreement 
which stipulated that the test should be made by E. P. Jones ; that 
the said evidence tended to prove an agreement for the substitution 
of a test to be made by Smith instead of Jones ; that such waiver 
or agreement for substitution was not pleaded in the complaint ; 
that the complaint alleged performance of the said agreement and 
did not allege any waiver of any of its provisions or any modifica- 
tion of the said agreement and that the defendant was not by the 
complaint apprised of the purpose of the plaintiff to offer said evi- 
dence, or any portion thereof, and could not be required to meet 
any evidence, except that of performance. 

These objections were each overruled and the said evidence was 
admitted after such objections. 

To the ruling of the court, overruling the said objections and 
admitting the said evidence, the defendant duly excepted. 

Evidence was offered by the plaintiff tending to prove that the 
parties to this action agreed that the said mill should be run, 
worked and tested by James Smith. 

To this evidence the defendant thereupon objected upon grounds 
then specifically stated, which wr the same as those hereinbefore 
set forth. 

These objections were each overruled and the said evidence was 
admitted after such objections. 

To the ruling of the court, overruling the said objections and 
admitting the said evidence, the defendant duly excepted. 

Evidence was offered by the plaintiff tending to prove that the 
said mill was run, worked and tested by the said Smith for mors 
than thirty days. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff tending to prove that the 
Gold Bullion Mining Company, named in the said complaint, ran, 
worked and tested the said mill for more than thirty days under a 
test made by the same Smith. 

To this evidence the defendant thereupon objected, etc 

Evidence was offered by the plaintiff tending to prove that the 
said mill under a test made by the said Smith, proved perfectly satis- 
factory. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff tending to prove that the 
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The appellant made and served a case which he called 
" proposed case and exceptions." It is evident that by 
this proposed case the plaintiff alone seeks to review cer- 
tain rulings of the court in receiving certain testimony 

company above named, accepted and retained the said mill and for 
a long time kept and retained the same. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff tending to prove that the 
said mill has not at any time been returned to the plaintiff or to John 
W. Marshall named in the said complaint. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff tending to prove that the 
defendant has admitted and declared that the said mill, upon a test 
made by the said Smith, was perfectly satisfactory. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff tending to prove that the 
defendant has, by reason of a test made by the said Smith, prom- 
ised to pay to the plaintiff the sum of $2, 500. 

To this evidence the defendant thereupon objected, etc. 

Evidence was offered by the plaintiff and admitted by the courts 
from which it appeared that the said mill was not at any time run, 
worked or tested by or under the supervision of the said Jones. 

At the close of the plaintiff's case the defendant moved to dis- 
miss the complaint upon the gfrounds then specifically stated, which 
were the. same as those embodied in the objections hereinbefore 
set forth, and upon the ground that the complaint alleges a contract 
under which the defendant bound himself to pay for the mill in the 
event that it worked satisfactorily, under a test to be made by Jones, 
and that the proof had failed in that respect. 

This motion was denied and to such denial the defendant duly 
excepted. 

The defendant thereupon rested without introducing any evi- 
dence and thereupon moved that the court direct a verdict in favor 
of the defendant against the plaintiff upon grounds then specifically 
stated, which were the same as those upon which the motion for a 
dismissal of the said complaint was made and which are hereinbe- 
fore set forth. 

This motion was denied and to such denial the defendant duly 
excepted. 

The court thereupon directed a verdict in favor of the plaintiff 
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offered by the respondent upon the trial, and for this 
purpose the case as proposed states that " evidence was 
offered by the plaintiff tending to prove," &c. Then fol- 
lows a statement of the evidence and the objections 
thereto and the ruling of the court thereon. 

Held, that this statement was sufficient. We think 
that this is a case contemplated by section 997 of the 
Code of Civil Procedure, which provided " when a party 
intends to appeal from a judgment, rendered after the 
trial of an issue of fact, or to move for a new trial of such 
an issue, he must, except as otherwise prescribed by law. 
make a case and procure the same to be settled and 
signed by the judge ... by or before whom the ac- 
tion was tried as prescribed in the General Rules of Prac- 
tice. . . . The case must contain so much of the evi- 
dence and other proceedings upon the trial as is material 
to the questions to be raised thereby, and also the excep- 
tions taken by the party making the case." 

By Rule 34 of the General Rules of Practice it is pro- 
vided that " a bill of exceptions shall only contain so 
much of the evidence as may be necessary to present the 
questions of law upon which exceptions were taken on 
the trial ; and it shall be the duty of the judge upon set- 
tlement to strike out all the evidence and other matter 
which shall not have been necessarily inserted." 

It thus appears that the Code and the rule are in har- 
mony as to what constitutes a case and exceptions. One 
refers to the other, and by the express terms of each it 
is only required that the case shall contain so much of 
the evidence and the proceedings had upon the trial as is 
material to present the question and the exceptions 
which the appellant seeks to have reviewed. In this view 
it can make no practical difference whether the evidence 

and against the defendant for the sum of )3,i5o and to such direc- 
tion the defendant duly excepted. 

The jury, by direction of the court, found a verdict in favor of 
the plaintiff against the defendant for the sum last named. 
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in terms be set out or a statement of its effect be made. 
The essential thing is to have the fact appear, and when 
this is done every requirement is met. The parties will 
then have everything which will protect their rights and 
the court will be informed of all that is needful to make 
proper disposition of the case. While no mention is 
made of a bill of exceptions in the Code, the same is not 
true of the rule ; but it is quite evident from the reading 
of both that the proposed case for which provision is 
made in the Code embraces what was formerly known as 
a bill of exceptions. Winter v. Crosstown St. R. R. Co., 
* Misc, 362. 

It has been the uniform desire of the court that where 
the appellant seeks only to have presented questions of 
law for review the case should not contain the whole evi- 
dence, but only so much as will present the questions 
sought to be reviewed. Such is the recommendation of 
the court as expressed *in the decisions. Marckwald v. 
Oceanic Steam Navigation Co., 8 HuUy 547 ; Price v. 
Powell, 3 N. Y. 322 ; Bissel v. Hamlin, 20 Id, 519 ; Jewell 
t'. Van Steenburgh, 58 Id. 85 ; Tweed v. Davis, i HuUy 
252. 

The Code has in no respect changed this rule, but the 
practice in this regard remains the same as under the de- 
cisions we have cited, and such practice is expressly con- 
tinued by the provisions of Supreme Court Rule 34, as 
therein it is made the duty of the judge to strike out upon 
a settlement all evidence and other matters not necessarily 
required to present the questions sought to be reviewed. 

We think that the appellant in this case complied with 
the provisions of the Code and the rules and the settled 
practice thereunder, as adjudicated in the numerous decis- 
ions which have arisen upon the question. 

Opinion by Hatch, J. All concurred. 

Motion denied, with costs, with leave to the respond- 
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ent to serve such proposed amendments to the case as he 
shall be advised. 

Joseph A. Burr^ for the plaintiff and motion. 
Herbert T. Ketcham^ for the defendant, opposed. 



FELDSTEIN v. RICHARDSON. 

Supreme Court, First Department , Appellate Division / 

March, 1898. 

Ass^ntneni for benefit of creditors ; withdrawal of funds in conUm-- 
plation of/ fratutJ] The facts that an assignor for the benefit 
of creditors withdrew $1,770 from the firm assets and applied at 
le^st $450 thereof to his private and personal uses, coupled with 
other suspicious circumstances, such as transferrini;^ a large 
amount of property to other alleged creditors, on the eve of the 
assignment, are sufficient to invalidate the assignment for fraud 
in an action by a creditor of the assignee.* 

Appeal by the defendants, Briton Richardson, as 
assignee, etc., and another, from a judgment of the Su- 
preme Court in favor of the plaintiff, Arnold Feldstein, 
entered upon the decision of the court rendered after a 
trial at the New York Special Term.* 

The judgment appealed from sets aside as fraudulent 
a general assignment for the benefit of creditors, made 
by the defendants, Jane MacFarlane and William W. 
MacFarlane, composing the firm of William MacFarlane 
& Co., on April 27, 1896. 

* See Note on Fraud in General Assignments by Withholding 
Assets, etc., post, p. 231. 

See, also, Swectser v, Davis, post, p. 227. 
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On the morning of the day when the assignment was 
executed, and plainly in contemplation of the act, Mrs, 
MacFarlane cashed fourchecks,aggregating$i,770. Three 
of these checks, amounting to $1470, were drawn on the 
firm bank account, and the fourth (for $300) was drawn 
on the bank account of the National Silk Label Com- 
pany, a corporation the entire capital stock of which was 
owned by the assignors, and which had, shortly prior to 
the assignment, transferred all of its assets to the firm. 
It is contended that the greater ps^rt of these sums was 
subsequently paid to firm creditors, but concededly $450 
was devoted to the private and personal uses of the as- 
signors, and $500 was paid for interest on mortgages 
upon real estate, the legal title to which was in Mrs. Mac- 
Farlane's daughter, Mrs. Simes. 

Held^ that the evidence certainly justified a finding 
that the assignors, in contemplation of insolvency, delib- 
erately withdrew a substantial sum of money from the 
funds of the firm and withheld it from the assignee. Such 
an act may not be per se fraudulent as matter of law. 
Whether it is fraudulent or honest is generally a question 
of fact, depending somewhat, of course, upon the import* 
ance of the sum reserved, but principally upon the intent 
of the insolvent debtor. It has been held in reviewing a 
ruling upon a similar question, that an unimportant sum 
of money may, under some circumstances, be withdrawn 
innocently and without invalidating the assignment. Fay^ 
V. Grant, 53 Hun^ ^\ 126 N. K, 624; Birdsall Co. v, 
Schwarz, 3 App. Div, 298. But the reservation of such a 
substantial sum as even $450 is certainly some evidence 
of fraud in the assignment, and we know of no case wErere 
a finding of fraud based upon such a reservation, inten- 
tionally made for personal enjoyment, has been reversed 
on appeal. In many cases such a withholding of assets 
has been held to justify the setting aside of the assign- 
flient. Coursey v. Morton, 132 N. Y. 556; Constables. 
Vol. v.— is 
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Hardenbergh, 4 App. Div. 143 ; Rothschild v. Salomon, 
52 Hufij 486 ; White v. Benjamin, 3 Misc. Rep. ^<jlS. 

It is true that in this respect each case depends upon 
its particular facts. The reservation must always be 
viewed in the light of the surrounding circumstances. 
In the present case, however, the assignors' explanation 
is but a confession of guilt, for it is clear upon Mrs. Mac 
Farlane's own testimony that she deliberately intended 
to apply, partly to her personal use and partly to such 
other uses as she deemed fit, this entire sum of $1,770. 
Not only is the application of the money not satisfac- 
torily explained, but it is coupled with many suspicious 
circumstances. The evidence shows that the firm was in 
a failing condition during the whole of the year 1896. 

People who are in business may commit frauds upon 
those who deal with them, and yet in the end assign 
their entire estate for the benefit of their creditors. But 
when a business is fraudulAitly conducted down to the 
very hour of the assignment, and when, in addition, we 
find that large parts of the debtor's estate have been 
transferred to relatives under, to say the least, most sus- 
picious circumstances, we are bound to consider such 
facts upon the question of the intent with which firm 
moneys were withheld from the assignee. The attitude 
of the present assignors when they withdrew these mon- 
eys, immediately before the execution of the assignment, 
was very different from that of honest but unfortunate 
debtors who, at such a moment, mistakenly apply a small 
sum to their immediate personal needs. We feel bound 
here to sustain the decision of the learned trial judge to 
the effect that the withdrawal of the moneys in question 
was not only fraudulent in itself, but was really the cul- 
mination of a series of acts done with the intention of 
defrauding the creditors of the firm. 

Opinion by Barrett, J., Van Brunt, P. J., Rum- 
SEY, Ingraham and McLaughlin, JJ., concurred. 
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Judgment affirmed, with costs. 

Carlisle Norwood^ for the defendants, appellants. 

James L. Bishop, for the plaintiff, respondent. 



SWEETSER V. DAVIS. 

Supreme Court, Second Department, Appellate Division; 

February, 1898. 

I. Assignment for benefit of creditors ; fraud; withholding assets,] 
Where there is a fraud upon a general assignment for the ben- 
efit of creditors, by the withholding of assets and the encum- 
bering of the property by placing a mortgage thereon, this will 
not avoid the assignment, but the assignee can maintain an ac- 
tion to set aside the mortgage and to recover the assets with- 
held.* 

-2. Evidence ; estoppel : proof of partnerships Judgments recovered 
against a mother and a son as copartners, and a confession of 
judgment by them in which it is stated that they are partners* 
are insufficient to estop them from denying that such partner- 
ship existed, in an action to set aside as in fraud of creditors a 
general assignment made by the mother in which the son was 
made a preferred creditor. 

* This rule, broadly stated, does not seem to be in entire har- 
mony with the doctrine found in the case cited in the note, post^ p. 
231. The rule established by the cases there cited seems to be that 
such withholding does not necessarily amount to fraud, but is one 
circumstance connected with the other facts in each case upon which 
the question of fraud is to be determined. 

See Note following this case on Fraud in General Assignments 
by Withholding Assets, etc., postt p. 231, and Feldstein v, Richard- 
son, ante, p. 324. 
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Appeal by the plaintiffs from a judgment of the 
Supreme Court in favor of the defendants, entered upon 
the decision of the court rendered after a trial at the 
Suffolk Term dismissing the complaint. 

The action was brought by George D. Sweetser and 
others, to set aside a voluntary assignment for the benefit 
of creditors made by Mary A. Davis and others, on the 
ground that said assignment was fraudulent and void. 

Prior to 1890, John C. Davis, the husband of Mary 
and father of Eugene, carried on business in partnership 
with one R. T. Skidmore, his son-in-law. Davis died in 
1890, leaving no will. His family then consisted of his 
wife, two daughters and the son Eugene. No adminis- 
trator was ever appointed of the estate, nor has any settle-^ 
ment of it ever been had. After the death of John C 
Davis, the heirs united in a conveyance of the whole 
estate of John C. Davis to his wife for life. The business 
of the firm was continued after the death of John C. 
Davis, under the firm name of Davis & Skidmore, until 
March i, 1892, Mrs. Davis succeeding to the interest of 
her husband. On the date above named Skidmore retired 
from the firm. Thereafter and in January, 1895, Mrs. 
Davis and the children, including Skidmore's wife^ 
excuted and delivered to Skidmore a mortgage upon real 
property formerly owned by John C. Davis, to secure the 
payment of the sum of $5,000. The consideration for 
this mortgage was a $3,000 note given by Mary and 
Eugene Davis for the stock in the store, a claimed in- 
debtedness of John C. Davis, which Skidmore paid, and 
$500 in cash paid to Mary or Eugene Davis. From and 
after March l, 1892, the business was conducted under 
the name of Davis & Son. On the twenty-eight of the 
last-named month Mrs. Davis executed a power of attor- 
ney to Eugene to receive and collect the demands due 
the estate of John C. Davis, and also '' to manage, trans- 
act and continue the store business for me, in company 
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with Davis & Son." No written agreement of partner- 
ship was ever entered into between Mrs. Davis and her 
son, or between herself and any one else after Skidmore 
retired from the business, and there is no proof of any 
partnership, except it may be inferred from the acts of 
the parties and their declarations. 

On April 20, 1895, Mrs. Davis executed a general 
assignment for the benefit of her creditors to her son 
Eugene. He, as we have already seen, was removed, and 
the present defendant, Fanning, substituted in his place* 
This action seeks to set aside this assignment upon four 
:grounds: First, That the assignment was fraudulent in 
having been made to Eugene Davis, who was a partner 
with his mother. Second, That Eugene Davis was pre- 
ferred as a creditor. Third. That a large claim against 
Skidmore was withheld from the schedules. Fourth. 
' That the execution of the mortgage to Skidmore was 
fraudulent. 

We have already considered some features applicable 
to the first question. The proof relied upon by plaintiffs 
to sustain their attack in this regard consists in declara- 
tions made by Mrs. Davis and Eugene when examined in 
proceedings supplementary to execution, after the execu- 
tion of the assignment, some of which were reiterated 
upon the trial, and the further proof that goods were pur- 
chased by Davis & Son in the conduct of the business, for 
which judgment was subsequently obtained against Mrs, 
Davis and Eugene under an allegation of the complaint 
that they were partners, and also a confession of judgment 
for goods sold, in which it was reiterated that they were 
partners. So far as the first species of proof is concerned, 
assuming it to be admissible, which is doubtful (Scofield 
t;. Spaulding, 54 Hun^ 523), the case discloses that none 
of it was received against the defendant Fanning. The 
oral proof given upon the present trial by Eugene Davis 
was, by express ruling, so far as it related to his declara- 
tions and proof given in supplemental proceedings, lim- 
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ited as affecting him alone. The defendants excepted to 
the ruling, but the plaintiffs acquiesced therein, and the 
same is true of Mrs. Davis. So that there is nothing con* 
tained in such proof which in anywise impeached the title 
of the assignee, as none of it was received against him and 
could not, therefore, operate against the title held by him. 
Assume, however, that it is so available, and we think it 
presented a question of fact. Both Eugene and his 
mother swore that no partnership existed between them, 
but that Eugene was employed upon a salary to manage 
the business. True, they also said that Davis & Son was 
a partnership comprised of the mother and son. But the 
court was not concluded by that statement, and, in view 
of the peculiar relations existing between the parties, ta 
which we have before adverted, we are not at all satisfied 
that the court's conclusion thereon was wrong ; on the 
contrary, we think it was justified by the evidence. 

The remaining consideration upon this branch of the 
case relates to the conclusiveness of the judgment ob- 
tained by the plaintiff against Mrs. Davis and Eugene^ 
It is settled by authority that, in order to render a judg- 
ment effective by way of estoppel, it must operate mu- 
tually. Townsend v. Van Buskirk, 22 App. Div, 441. In 
the present case there was no privity between the parties 
in the judgment and the defendant Fanning, or between 
them and the creditors whom he represents. It was not, 
therefore, binding as an adjudication upon him. Railroad 
Equipment Co. v. Blair, 145 N. Y. 607. 

So far as the preferred claim of Eugene W. Davis is 
concerned, there was evidence which warranted the court 
in finding that this claim was for salary, and that his rela- 
tion to the business entitled him thereto. 

As to the third and fourth claims, they are, if any- 
thing, frauds upon the assignment, and do not constitute 
a fraud in the assignment, and may not, therefore, be 
made the basis for setting it aside. Loos v. Wilkinson^ 
I ID N. F. 195. 
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If the mortgage is fraudulent it rests with the assignee 
to bring an action to set it aside, and if any property ex- 
ists which has not found place in the schedules it is the 
duty of the assignee to discover and account for it. The 
assignee is appointed for such purpose. 

Opinion by Hatch, J. All concurred. 

Judgment affirmed, with costs. 

Stillman F. Kneelandy for the plaintiff, appellants. 

Walter H. Jaycox^ for the defendants, respondents. 



Note on Fraud in General Assignments by With- 
holding Assets, etc. 

The question of how far the withholding or conceal- 
ment of assets by one who professes to have made a general 
assignment of all his property for the benefit of creditors, 
at the time of making the assignment, or immediately prior 
thereto, affects the validity of the instrument, depends upon 
the further question of whether or not these acts constitute 
a fraud upon the assignment or a fraud in the assignment. 
As a general* principle the withholding, or transferring to 
relatives or other persons just prior to making the assign- 
ment does not of itself constitute fraud in the assignment, 
but merely fraud upon the assignment, and does not there- 
fore invalidate it. Loos e^. Wilkinson, no N, Y, 195 ; Ber- 
ger rA Varrelmann, 127 N, Y, 281. 

Where the fraud is upon the assignment strictly speak- 
ing the remedy is by action in form in aid of the assign- 
ment ; that is to set aside fraudulent conveyances made to 
parties other than the assignee, so that the property may 
be turned over to the assignee to distribute to the various 
creditors. Such an action may be brought by a simple 
contract creditor of the assignor as well as by a judgment 
creditor, if the assignee refuses to bring the action after 
request duly made to him. Spelman v, Freedman, 130 

H. y. 421. 

In Loos V. Wilkinson {supra) the court discusses the 
distinction between fraud upon the assignment and fraud 
in the assignment, and saj's, at p. 210 : " When there is 
fraud in an assignment it may be assailed b}^ creditors and 
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set aside as fraudulent. When there is fraud upon an honest 
assignment by prior fraudulent transfers of his property by 
the assignor or by a subsequent withholding of property 
from the assignee or in the schedules required by law to be 
made, the remedy is with the assignee who may avoid the 
fraudulent acts and secure all the property of the assignor 
for administration under the assignment Frauds upon the 
assignment either by the assignor or assignee do not 
necessarily avoid the assignment, but they may be consid- 
ered in determining whether there was any fraud in the 
assignment and frequently furnish very convincing and 
sometimes conclusive evidence upon that point" 

In Berger tf, Varrelmann (supra), the court quotes with 
approval from Preston v, Spaulding (120///. 208), the fol- 
lowing : " We hold that it is within the spirit and intent of 
the statute that when a debtor has formed a determina- 
tion to voluntarily dispose of his whole estate and has en- 
tered upon that determination, it is immaterial into how 
many parts the performance or execution of his determina- 
tion may be broken ; the law will regard all his acts hav- 
ing for their object and effect the disposition of his estate 
as parts of a single transaction and on the execution of a 
formal assignment will under the statute draw to it and 
the law will regard as embraced within its provisions all 
prior acts of the debtor having for their object and purpose 
the voluntary transfer of disposition of his estate to or for 
creditors ; and that any preference so shown to have been 
made or given by the debtor to one creditor over another 
in such disposition of his estate, full effect will be given to 
the assignment and such preference will, in a court of 
equity, be declared void and set aside as in fraud of the 
statute.*' The doctrine of that case was also approved in 
the supreme court of the United States in White v, Cotz- 
hausen, 129 U. S. 320. 

It is sometimes aiflScult to determine whether or not 
the withholding or other disposition of property by the 
) assignor creates a fraud in the assignment, or only a fraud 
upon the assignment. Upon the determination of this 
question depends the form of action which must be 
brought As has been held, the withholding of property 
is sometimes sufficient evidence of fraud in the assign- 
ment to set aside that instrument entirely and leave the 
creditors to pursue their remedies untrammelled. In 
-others it has been held that this withholding was not suflS- 
cient evidence of fraud to vitiate the entire assignment, 
although an action in aid of the assignment might have 
succeeded. The main controversy has been over this 



NEW YORK ANNOTATED CASES. 233 

Note on Fraud in Assignments by Withholding Assets, etc, 

point and what may sometimes appear to be a conflict in the 
various cases is due to the fact that the question of fraud is 
one of fact to be determined by the jury or the court as the 
case may be. In some cases the withholding of assets by 
the assignor coupled with other facts appearing in the case 
may be decided by the court or jury to constitute fraud, 
while somewhat similar circumstances so far as withhold- 
ing property is concerned, coupled, it may be, with other 
matters by way of explanation, have been decided as a 
matter of fact not to constitute fraud in the assignment. 

The cases which follow have been collated to illustrate 
how far the withholding of property will invalidate the 
assignment itself, and how far it will only be held to be a 
fraud upon the assignment. 

In Coursey v, Morton (132 JV. V. 556), it is said at page 
558 : " The rule is that the intentional withholding and 
secreting of assets of a substantial value from the posses- 
sion of the assignee is a fraud upon the rights of creditors 
and renders the assignment void." In that case the assignor 
withdrew from a bank after the assignment was executed, 
but before it was recorded, $960, which he gave to his wife 
and which she kept until it was discovered in legal pro- 
-ceedings that she had the money, and then it was paid over 
to the assignee, sometime after the assignment was made, 
and after an action had been begun by a judgment creditor 
to set the assignment aside on the ground of this fraud. It 
was held, that notwithstanding this money was finally 
turned over to the assignee, the withholding of it by the 
assignor's wife was such a fraud upon the creditors as 
avoided the assignment. 

In Shultz V. Hoagland (85 JV. F. 464), the court dis- 
cusses the question of the omission of the assignor to in- 
clude in the schedules property of a substantial value, and 
says, at p. 468 : "The assignment purported, on its* face, to 
transfer all the property of the insolvents. Its schedules 
annexed amounted, therefore, to a representation that their 
contents disclosed all the property of the assignors, with 
nothing omitted, or concealed and hidden. Such a repre- 
sentation would have some influence and effect upon 
creditors. Its tendency would be to disarm their suspi- 
cions, and induce them to rest quiet in the belief that the 
debtor had devoted all his property to the payment of his 
debts. If, now, that representation was false to a material 
extent, and consciously and purposely so, the inference 
of a fraudulent intent could hardly be avoided. The in- 
tentional omission, calculated to deceive, and to lull into 
alumber and inactivity the interest and diligence of the 
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creditor, would plainly argue a fraudulent purpose. Not 
so, however, if shown to have been unintentional, and the 
result of accident or oversight. It would be hard to find 
any schedules absolutely perfect, or any debtor who could 
inventory every item of his property with strict accuracy. 
Room must be allowed for honest mistake, and possibly 
even for careless thoughtless error ; but where the omis- 
sion cannot thus be explained or excused the inference of 
a fraudulent intent must follow.*' While in that case there 
were omissions of several considerable items of property 
from the schedules, the court held that there was not suN 
ficent evidence in that particular case that this property 
was intentionally withheld and reversed an order setting' 
aside the assignment and further remarked at page 472 r 
'* We have purposely omitted any reference to the cases 
cited as authority on both sides upon the question of frauds 
(Citing cases). Each depended on its own peculiar facts. 
We do not think it needful here to approve or disapprove, 
since precedents are of little service upon questions of fact 
never exactly alike." 

In Talcott v. Hess (31 Ifun, 282), one of the liabilities, 
stated in the schedules was the sum of $1000, due on a 
mortgage, which was held by a friend of the assignor. It 
appeared that this mortgage had been paid some time 
prior to the making of the assignment and that no debt in 
tact existed when the assignment was made, and it was 
held that this was such a fraud as would operate to make 
the assignment void. 

In Kaughran v. H. B. Claflin & Co. (22 App. Div, 149), 
the assignor, in contemplation of the assignment, confessed 
judgment to his wife and another creditor and also retained 
to himself between $300 and $400 in money, which he gave 
to his wife for living expenses, and it was held that the re- 
tention of this money alone, was enough to void the assign- 
ment. 

In Rothschild v. Salomon (52 ^2/fi, 486), the assignment 
was made on January 23, and on January 20 and 21 checks 
were drawn by different members of the firm which made 
the assignment, and the money paid to their respective 
wives, amounting to about $4,000, most of which was 
alleged to have been for household expenses and some of 
which was alleged to have been to pay a loan to the wife of 
one member of the firm. It was afterwards proven that 
this loan was fictitious, and it was held that these facts con- 
stituted such a fraud as avoided the assignment. On the 
question of what facts constituting a fraud upon the assign- 
ment will also be considered a fraud in the assignment, the 
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court said, at page 487 : *' It is true that frauds, prior ta 
the execution of an assignment, will not always invalidate 
the assignment. In other words, there may be frauds 
upon an assignment without there being fraud in the 
assignment. But where the acts are connected together, 
and form one scheme, for the purpose of the disposition of 
the property of the judgment debtors, then all the acts are 
to be taken together, and the intent governing the debtors in 
the doing of one act establishes an intent as to the whole. 
So, in the case of a voluntary assignment, where there are 
different acts which are performed leading up to the assign- 
ment, and the assignment is only the culmination of the 
whole thing and a carrying out of the whole scheme, fraud 
in any one of these acts will vitiate the whole proceeding.'* 

In Chambers v. Smith (60 Huriy 248), the assignor made 
a present to his wife of $200 on the day the assignment 
was executed, and the court, in reversing a judgment 
holding that the assignment was valid, said, at page 257 ; 
" In the case at bar the withdrawal of the money paid by 
the assignor to his wife, is an act of great significance, and 
it is difficult to distinguish it on principle from a number 
of cases above cited in which such withholding was re- 
garded as evidence of fraud for which assignments were 
set aside." There were also other facts in that case relat- 
ing to the preference in the assignment of amounts due on 
notes made by a deceased partner. 

In Fay v. Grant (53 Hun, 44 ; aff'd without opinion, 126 
N, K. 624), members of the firm drew the sum of $557 
from the assets just prior to making the assignment, be- 
cause, as they stated, they had nothing to live npon. This 
amount was less than one per cent of the assets of the firm, 
and as soon as the assignee learned of the misappropri- 
ation he made a demand to the assignors therefor, and the 
amount was returned to him. Under such circumstances 
it was held that the question of fraudulent intent on the 
part of the assignors was one of fact to be decided by the 
jury, and a verdict that the assignment was not fraudulent 
would not be set aside. 

In Victor v, Nichols (13 St, R. 461 ; aff'd without opin- 
ion, 114 N. F. 617), it was held that the withdrawal of 
funds just before an assignment did not necessarily vitiate 
the same, unless it was so connected with the assignment 
as to show that it was part of it or done in contemplation 
of withdrawing assets from the operation of the assign- 
ment. 

In Manning v. Beck (129 N. Y, i), the question of what 
transfers made by a debtor in contemplation of making an 
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assignment would be held invalid, in an action in aid of 
the assignment, was considered fully and the doctrine of 
Berger v, Varrelmann (127 N, Y, 281), was distinguished 
and limited. It was held in the Manning case that where 
the assignor, prior to making the assignment, paid valid 
debts with the property of his estate in contemplation of 
making the assignment, that these transfers would not be 
set aside where it appeared that the creditors had taken 
the property in payment of valid debts and without knowl- 
edge that such transfers were made in contemplation of 
makin|^ an assignment by the debtor. This case was fol- 
lowed m Shotwell v, Dixon (22 App. Div. 258). 

In Newman v, Clapp (20 Misc, 67), the assignors, just 
prior to making the assignment withdrew $10,300 from the 
funds of the firm, leaving only $10,000 for the licjuidation 
of liabilities amounting to $204,000. The sums withdrawn 
were paid to the wife of one of the assignors and to the 
mother of the other in discharge of alleged debts. Upon 
the trial the assignors testified as to the validity of these 
alleged debts, but the court entirely disregarded their tes- 
timony, and held that the assignment was invalid because 
of these withdrawals. 

In Birdsall, Waite & Perry Mfg. Co. v. Schwarz (3 App, 
Div. 298), it was held that the withdrawal by one member 
of the firm of $200 in cash and by two other members of 
the firm of $15 each from the firm's assets just prior to 
making an assignment did not necessarily constitute fraud 
for which the assignment should beset aside, and the court 
seems to have adopted the ruling in Victor v. Nichols (13 
St, R, 461), that an assignor isauthorized to retain from the 
assigned estate a sum sufficient to meet family wants for a 
period of 60 days. In that case, however, the court below 
dismissed the complaint without considering the merits, on 
the ground that the action could not be maintained by a 
creditor, but only by the assignee, and the appellate divi- 
sion reversed the judgment and ordered a new trial. The 
court discusses at some length the form of an action to be 
brought in the case of a firm making an assignment, where 
the assets of the individual members are not included in 
the assignment. 

In Universal Bag Co. v, Fensley (18 Misc, 408), the as- 
signor abstracted the sum of $1,500 from the assets just 
prior to making an assignment, which sum he gave to his 
wife, and used the same amount to buy in the property at 
the assignee's sale, and then conducted the business the 
same as before in the name of his wife, and it was held that 
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this was su£5cient evidence of fraud to vitiate the assign- 
ment. 

In Home Bank v, J. B. Brewster & Co. (17 Misc. 442), a 
corporation, just before making an assignment, executed 
bills of sale of goo<}s which were not delivered, for prop- 
erty to creditors, and gave certain carriages to the wife of 
one of its officers and others who were allowed to retain 
their entire value, and it was held that these transactions 
were part of a scheme to defraud and should be set aside 
and that the assignment was also vitiated. 

In First National Bank of Hoosick Falls v, Wallace (4 
App, Div. 382), one member of a firm which had made an 
assignment, concealed and withheld a large amount of the 
assets of the firm without the knowledge of his co-partners, 
and the plaintiff, a creditor, procured an attachment against 
the defendants on the ground that the assignment consti- 
tuted a disposition by the firm of its property with intent 
to hinder, delay and defraud creditors. The court vacated 
the attachment, on the ground that the intent of one part- 
ner was not sufficient to maintain that attachment against 
the firm, but that it was a fraud by one member of the firm 
against his co-partners. This case is distinguished in 
Malkemesius v. Pauly (17 Misc. 621), where the fraud was 
perpetrated by the managing agent, who had full control 
of the business of a co-partnership, and it was held that the 
fraudulent acts of such agent must be considered acts of 
the firm. 

In Groves v. Rice (29 Supp, 1050), two partners, on the 
eve of making an assignment, drew, respectively, $180 and 
$175 each from the assets of the firm, and it was said, in 
the opinion, that this was sufficient to vitiate the assign- 
ment in an action properly brought, but, in that case, the 
plaintifiE was, by his own acts, estopped from bringing that 
action. The court cited as authorities for that doctrine 
Menagh v. Whitwell, 52 N, Y, 146 ; Ransom v. Van De- 
venter, 41 Barb. 307. 

In Constable v. Hardenbergh, 4 App. Div, 143, the as- 
signors retained about $500 in cash, upon being told by 
the assignee that they had a right to retain an amount 
which was necessary for their immediate necessities, and 
the retaining of this amount was omitted from the schedule 
of the firm's assets, and it was held that this was such a 
fraud upon the creditors as to make the assignment void. 

Prior fraudulent transactions made by an assignor do 
not necessarily vitiate an assignment, but may be consid- 
ered in determining whether there was any fraud in the as- 
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si^ment itself. First National Bank of Champlain v. 
Wood, 86 Hun^ 491. 

In considering the effect of including a fictitious debt 
in the assignment or schedules the court, in Ellis H. Rob- 
erts & Co. V, Buckler (145 N^ Y. 215, at page 228), uses the 
following language : " Before we can condemn an instru- 
ment as fraudulent because it provides for the payment of 
a fictitious debt, it must appear that the assignor has with 
a fraudulent purpose in view, knowingly and consciously 
directed the payment of a claim which to his knowledge 
had no real existence either in whole or in some substan- 
tial part." 

In Gorham M'fg. Co. v. Scale (3 App. Div. 515), there 
was a great discrepancy between the amount of goods on 
hand as shown by the schedule filled by the assignor and 
the goods which should haye been on hand according to 
the books of the assignor, but the appellate division refused 
to reverse a judgment of the court below, holding that the 
assignment was valid, on the ground that this question was 
one of fact depending on the correctness of the books and 
was for the trial court to determine on the conflict of evi- 
dence. 

Omission to insert in the schedule loans made to irre- 
sponsible persons, in the nature of gifts, does not vitiate the 
assignment. Huber v, Wiman, 18 Misc. 107. 



EMPIRE DAIRY FEED CO. v. CHATHAM 

NATIONAL BANK. 

Supreme Courts First Department ^ Appellate Division; 

June^ 1898. 

Counterclaim ; ** connected with subject of action,**^ In an action for 
the conversion of a promissory note, made by the plaintiff, and 
the collaterals given to secure the payment thereof, a counter- 
claim founded upon the amount due on the note and the ex- 
penses of an unsuccessful litigation, brought on one of the 
collaterals at the request of the plaintiff, is to be regarded as 
sufficiently " connected with the subject of the action " within 
the meaning of Code Civ. Pro. § 501, subd. 1.* 

* In Carpenter v, Manhattan Life Ins. Co. (93 A^. K 552), the 
action was brought against the defendant for the conversion of cer- 
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Appeal by the defendant from an interlocutory judg* 
ment sustaining the plaintiff's demurrer to two counter- 
claims contained in the answer of the defendant. 

tain cord-wood. The defendant was the mortgagee of the real es- 
tate from which the wood was taken, and the defendant alleged by 
way of counterclaim that the property was insufficient security for 
the mortgage ; that the mortgagor was insolvent ; that the 
plaintiff knew these facts and in fraud of the rights of the defend- 
ant the plaintiff took the wood in question from the mort- 
:gaged lands and thereby caused the security to be depreciated, and 
It was held that this was a proper counterclaim, under section 501, 
subd. I. The court, in discussing that part of the case, said, at 
page 556 : " It is admitted by the plaintiff, as claimed on the part of 
the defendant, that the facts alleged in the answer show a cause of 
action against the plaintiff. But the plaintiff's claim is, and so it 
was held at the trial term, that the cause of action did notarise out 
of a transaction set forth in the complaint, and was not connected 
with the subject of the action, and hence was not a proper counter- 
claim under section 501 of the Code. The transaction set forth in 
the complaint was the conversion of the wood, and hence it cannot 
be said that the counterclaim arose out of that transaction. But, 
was it not connected with the subject of the action ? The word 
* connected ' may have a broad signification. The connection may 
be slight or intimate, remote or near, and where the line shall be 
drawn it may be difficult sometimes to determine. The counter- 
claim must have such a relation to and connection with, the subject 
of the action, that it will be just and equitable that the controversy 
"between the parties as to the matters alleged in the complaint and 
in the counterclaim should be settled in one action by one litiga- 
tion ; and that the claim should be offset or applied upon the claim 
of the other." 

In Murphy v, McQuade (20 Misc, 671 ; N. Y. City Court), the 
complaint alleged an assault, u(>on a certain day and at a certain 
place named. The answer contained a denial, and alleged that the 
defendant, on the same day, made an assault upon the plaintiff at 
the same place, for which he claimed damages by way of counter- 
claim, and it was held that it was a proper subject of counterclaim 
within the meaning of section 501. 

In Heigle v, Willis (50 Hun^ 588), the action was brought for neg- 
ligence on the part of the defendant in driving his wagon against 
the plaintiff's wagon, and a counterclaim was upheld by which the 
defendant sought damages to his person and property occasioned 
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The action is to recover damages for the conversion 
of a promissory note made by the plaintiff, and of cer- 
tain collaterals thereto. The complaint avers the making 
of the note, '* whereby the plaintiff promised to pay to the 
defendant $1,050, with interest ;" that as collateral se- 
curity for this note it " left with " the defendant the 
collaterals in question : that after the note became due 
the plaintiff tendered to the defendant the amount due 
on the note, and thereupon demanded the note and the 
collaterals ; that the defendant refused to surrender them ; 
and that the defendant " thereupon converted said note 
and said collateral to its own use, to the damage of the 
plaintiff in the sum of $19,500. 

The defendant in its answer denies the conversion and 
pleads two counterclaims. The first is upon the plaint- 
iff's note — the same which in the complaint is alleged to 
have been converted. The counterclaim sets up this note 
and its non-payment at maturity ; and seeks to recover 
the amount thereof with interest. The second counter- 
claim seeks to recover the costs and expenses of an ac- 
tion which the defendant brought at the plaintiff's re- 
quest upon one of the collaterals. To these counter- 
claims the plaintiff demurs, upon the ground, principally,^ 

by the same collision, which he claimed was caused by the plaintiff's, 
negligence. 

Where a counterclaim set up by the defendant sounds in tort, 
and the complaint sets forth an action on contract, the defendant 
may waive the tort and maintain his counterclaim as an action on 
contract. Conyngham v. Shiel, 30 Mi'sc, 590. 

In Granger v, Gilbert (44 Hun, 9), the action was an equitable 
one to restrain the defendant from excavating and diverting water 
in a certain stream so that it would not pass the mills of the plaint- 
iff. The defendants set up by way of counterclaim, that they had a 
right to the water as they proposed to divert it and that the present 
condition of the stream was maintained by the plaintiff in violation 
of the defendant's right, and it was held that it was a good counter- 
claim under the Code* 



NEW YORK ANNOTATED CASES. 241 

I 

Empire Dairy Feed Co. v. Chatham National Bank, 

that a cause of action upon contract cannot be thus set 
up in an action for conversion. 

Held, that the demurrer should be overruled. The 
general rule undoubtedly is, that in an action for conver- 
sion a counterclaim disconnected with the cause of action 
is not allowable. Smith v. Hall, 67 N. Y. 48. It is 
otherwise, however, where the counterclaim arises out of 
the contract or transaction set forth in the complaint, or 
is connected with the subject of the action. Code Civ. 
Pro. 501, subd. I. The statute was substantially the 
same under the Code of Procedure (sec. 150). Under the 
latter it was held by an able court that in an action in the 
nature of trover by plaintiffs, who had indorsed certain 
bills of exchange, brought to recover the value thereof 
from defendants in whose possession they were, and who 
claimed title thereto through the plaintiff's indorsement, 
the defendants were at liberty to set up as a counterclaim 
the liability of the plaintiffs as indorsers of the bills, and 
their right to recover against them as such indorsers. 
Xenia Branch Bank v. Lee, i Bosw. 694. The same rule 
was laid down in an action to recover the possession of 
personal property. Brown v. Buckingham, 21 Haw. Pr^ 
190. 

In the present case the learned judge at special term 
conceded that this was the rule, but he deemed it in- 
applicable, for the reason that, as he read the complaint, 
the promissory note therein referred to was not the sub- 
ject of the action. " If it were," he said, " then the cases 
of Thompson v. Kessel (30 N. Y. 383) and Glen & Hall 
Mfg. Company v. Hall (61 Id, 226) might be regarded as 
sufficient authority to support the counterclaim." It 
appears, however, from the complaint that the note was 
quite as much the subject of the action as the collaterals. 
They are, as we have seen, coupled throughout. The 
allegation is, that the defendant " converted said note and 
said collaterals," to the plaintiff's damage — the fixed 
sum It is clear, therefore, that the counterclaims were 
Vol. v.— 16 
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allowable, at least for so much of this fixed sum as repre- 
sented the conversion of the note. 

This would suffice to dispose of the demurrer : but we 
have no doubt that the conclusion should be the same as 
to collaterals, were they standing alone. The latter ques- 
tion was fully considered in Ter Kuile v. Marsland (8i 
Nun, 420), and we entirely concur in the views there 
expressed by Mr. Justice FoUett. That learned judge, 
speaking for the general term, said in substance that in an 
action of tort counterclaims, whether in tort or contract, 
may be interposed, if they arise out of the same trans- 
action, or relate to the same subject, as that set forth in 
the complaint. This view was quite in accordance with 
the principle enunciated in Carpenter v. Manhattan Life 
Ins. Co. (93 N. Y. 552), and Thomson v. Sanders (118 
Id. 252). The converse was distinctly held in Cass v. 
Higenbotam (100 N, F. 248). The respondent contends 
that the case of Ter Kuile v. Marsland (jmpra) is contrary 
to the authorities in this State, and that it is superseded 
by later decisions of the same court, and of the Court of 
Appeals. In this he is in error. The cases which he 
cites (McQueen v. New, 86 /fun, 271 ; Davis «/. Aikin, 85 
Nun, 554; and Dinan v. Coneys, 143 N. K 544) are 
entirely inapplicable. In these cases the attempt was to 
interpose as counterclaims matter foreign to the plaintiff's 
cause of action. It was not denied in any of them that a 
counterclaim is allowable which arises out of the trans- 
action set forth in the complaint, or is connected with the 
subject of the action. Even in Smith v. Hall (67 N. Y. 
48) the ruling was based upon the fact that the counter- 
claim was not connected with the particular transaction 
then under consideration. The complaint in that case 
alleged a pledge of bonds as security for advances to be 
fnade by the defendant. The conversion consisted in the 
refusal to return the bonds upon tender of the amount 
so advanced. The defendant denied these allegations, 
and averred that the bonds were delivered to him, with 
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authority to sell them, and to pay himself out of the pro- 
ceeds the amount of an old indebtedness which the 
plaintiff owed him. The defendant attempted to counter- 
claim this old indebtedness, and the court held that this 
<:ould not be done. 

This case was cited with approval in People v. Den- 
nison (84 N. Y. 279), where the question considered was 
not whether an independent counterclaim was allow- 
able, — it being undisputed that it was not, — but whether 
the defendant's claim there arose out of the transaction 
set forth in the complaint as the foundation of the plain- 
tiff's claim, or was connected with the subject of the 
action : in other words, whether the particular counter- 
claim set up in that case was within section 150 of the 
old Code. 

We agree that it is not enough that both claims (that 
set forth in the complaint and that alleged in the counter- 
claim), had a common origin and were coincident in the 
time of their creation (Dinan v. Coneys, supra). They 
must be so related that the counterclaim properly tends 
to diminish or defeat the plaintiff's recovery. But the 
<:ase at bar is directly within this principle. 

Opinion by Barrett, J. All concurred. 

Judgment reversed and demurrer overruled, with 
costs. 

Steele & Dickson {Frank H. Edmunds of counsel), for 
the defendants, appellant. 

Henry A. Forstery for the plaintiff, respondent. 
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NELSON V. VILLAGE OF ONEIDA. 
Court of Appeals ; June^ 1898. 

Witness ; physicians ; privileg^sd communication,'] A phjrsician who 
has gained knowledge of a particular disease or ailment from 
which a patient is suffering, while attending her in a profes- 
sional capacity and prescribing for some other disease or ail- 
ment, is prohibited from disclosing the knowledge thus gained* 
under Code Civ. Pro., { 834.* 

Appeal from a judgment of the General Term of the 
Supreme Court, Fourth Department, affirming a judgment 
of the Trial Term in favor of the plaintiff, and from an 
order denying motion for a new trial. 

The judgment under review awards to the plaintiff 
$2,500 for damages sustained by a fall due to a defective 
sidewalk. The injuries the plaintiff claimed to have suf- 

* Section 836 of the Code, as it stood prior to 1891, provided, 
that the privilege attaching to the communication mentioned in 
the two preceding sections, might be waived, and by an amendment 
in that year the section was made to read so that the waiver must 
be made " at the trial." This amendment is discussed in Holden v. 
Metropolitan Life Ins. Co. (11 App. Dru, 426), and it is there held 
that if the stipulation is produced at the trial it effects a waiver, no 
matter when the stipulation was signed. 

In Morris v. N. Y. Ontario and Western Ry. Co. (2 A^. K Ann, 
Cos, 293), it was held that where a patient who has been examined 
by two physicians at the same examination, or consultation, calls 
one of them as a witness, he thereby waives the right to object 
to the testimony of the other physician as privileged. See notes 
to that case. 

See Foley v. Royal Arcanum (3 N, Y, Ann, Cas, 292), where it 
was held that an applicant for a life insurance policy could waive 
the privileged character of a communication to a physician. 

See, also. Notes on Privileged Communications to Physicians* 
28 Abb. N. C. 55 ; 30A/. 84. 
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fered were an umbilical hernia, a prolapsus of the uterus 
and several bruises. 

The defendant attempted to show by the plaintiff's 
physician that she had an umbilical hernia before the 
accident, and the exception taken to the exclusion of the 
evidence is relied upon by the appellant as furnishing suf- 
ficient ground for a reversal of the judgment. The phy- 
sician testified that prior to the accident he had attended 
upon and treated her as a physician more or less during 
eight or ten years, and within such period had attended 
her at childbirth upon two occasions. Plaintiff's counsel 
at this point objected to the testimony of the witness un- 
der section 834 of the Code. 

The court then made some inquiries of the witness 
with the following result : " The court : Doctor, I as- 
■sume that all your visits to this plaintiff were prior to this 
accident ? A. They were. The court : And all of your 
visits were visits that were made at her or her husband's 
request, and you visited her and prescribed for her as her 
physician ? A. I did. The court : And whatever you 
know or learned, you know and learned in that capacity ? 
A. Yes, such information was necessary to enable me to 
easily and understanding^ treat the case." 

The court decided not to strike out the evidence the 
witness had given, but inquired of defendant's counsel 
whether there was any other non-privileged evidence the 
witness could give. To this inquiry counsel made reply 
as follows : " In the first instance, this plaintiff says that 
never prior to this occasion did she have an umbilical 
hernia ; she says that Dr. Cavana never treated her for 
umbilical hernia ; and we can prove by Dr. Cavana that 
he never treated her for umbilical hernia ; but I can prove 
also, on the occasion of the other treatment he gave her 
he discovered an hernia, and that the information wasn't 
in any manner necessary to enable him to treat her for 
the other troubles, that he did treat her." 

The court answered : " But the difficulty is, if he hadn't 
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been treating her and examining her in that confidential 
capacity, he never would have discovered it." 

The point of difference between the court and counsel 
was this : Counsel insisted that if the physician discovered 
the umbilical hernia while attending his patient at child- 
birth, but did not treat her for it, and the knowledge was 
not necessary for his guidance in assisting in the delivery 
of a child, he could disclose it, while the position of the 
court was that the very nature of his employment com- 
pelled this disclosure to him by the patient, and, there- 
fore, it is privileged under the statute.* 

Held^ that the evidence offered was clearly within the 
protection of the statute. The witness acquired the in- 
formation which the defendant desired to elicit from him^ 
while attending the patient in a professional capacity, and 
the discovery of an umbilical hernia was a necessary inci- 
dent of the investigations made to enable him to act in 
that capacity. Our attention is called to certain author- 
ities which the appellant insists support his position, but 
the proposition presented in this case was neither involved 
nor decided in any of them. Edington v, ^Etna Life Ins. 
Co., ^^ N. V, 564 ; People v. Schuyler, 106 Id. 298 ; Hoyt 
V, Hoyt, 112 Id. 493 ; Fisher v. Fisher, 129 Id. 654. 

Opinion by Parker, Ch. J. All concur, except Mar- 
tin, J., not sitting. 

Judgment afHrmed, with costs. 

Edwin J. Brawn, for the defendant, appellant. 
E, L. Hunty for the plaintiff, respondent. 

* Section 834 of the Code is as follows : " A person, duly author- 
ized to practice physic or surgery, shall not be allowed to disclose 
any information which he acquired in attending a patient, in a pro- 
fessional capacity, and which was necessary to enable him to act in 
that capacity." 
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ST. JOHN V. EBERLIN. 
Supreme Courts N. Y. Trial Term ; May^ 1898. 

Corporations ; liability of treasurer for failure to furnish verified 
statement of company's affairs to stockholder,'] Where, upon 
demand of a stockholder of a corporation, for a verified state- 
ment from the treasurer, of the assets and liabilities of the 
company, an unverified statement is furnished, which the treas- 
urer refuses to verify, he is liable to the stockholder under sec- 
tion 52 of the Stock Corporation Law (2 JR, S, [9th £d.] page 
1024), to a penalty of $50 and $10 for every twenty-four hours, 
over thirty days from the time of the demand up to the time 
an action is brought to recover the penalty, notwithstanding 
the stockholder delays some time (in this case nearly six months) 
before bringing the action.* 

* The statute under which this action was brought is practically 
the same as that contained in chapter 40, of the laws of 1848. The 
law was amended in 1854(0. 201), 1862 (c. 472), 1890 (c. 56), and 
the last time, in 1892, (c. 688). 

The law, as it stood prior to 1890, provided that the treasurer 
should furnish " a statement of the affairs of said company, under 
oath, embracing a particular account of all its assets and liabilities 
in minute detail," etc. The words " in minute detail " were omit- 
ted in the later enactments. Prior to the amendment of 1892, the 
statement was required to be furnished within twenty days instead 
of thirty days as the law provides at present. 

In People ex rel. Clason, v, Nassau Ferry Co. (86 Hun, 128), it 
was held that unless the stockholder had made a due demand, as 
required by the statute, upon the corporation, or the proper ofiicer 
thereof, mandamus would not lie to compel the giving of the state- 
ment, and, in that case, it is said, on the question of the power of 
the court to make an order requiring the corporation to exhibit the 
books to a stockholder, at page 130 : "It may be that the supreme 
court, independently of statute, by virtue of its supervisory powers* 
has the right to order an inspection of the books of account of a 
corporation by a stockholder, upon a proper showing being made, 
particularly in the absence of any statutory restriction of such 
power. It is not, however, necessary for us to determine that ques- 
tion for the reason, that, in this case, no sufficient showing was 
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Action to charge treasurer of the Equitable Stock 
Company with the statutory penalty for failure to deliver 
to the plaintiff as a stockholder of said ^company, a 
financial statement of its condition. 

On June 24, 1896, the plaintiff purchased 125 shares of 
the Equitable Stock Company, and on the following day 
served a written demand on the defendant, as treasurer, 

made to entitle the relator to the relief sought and no explanation 
afforded why he did not take the remedy given by statute, and de- 
mand a verified statement from the treasurer, nor is there anything 
to show that such a statement, so furnished, would not have given 
him all the information he desired." 

It was also said, in that case, that the stockholder had a right 
to take with him his attorney or other person having requisite 
knowledge of such matters, to obtain for him the information to 
which he was entitled when he inspected the books. 

In French z/. McMillan (43 Hun, 188), which was decided when 
the act required the statement to be " in minute detail," it was held 
that a statement of the assets and liabilities, without giving every 
detail of business transacted, or every item which appeared on the 
books of the company, was sufficient. 

Where the demand for a statement does not require that it be 
verified, this is a waiver by the stockholder of the verification merely, 
but does not relieve the treasurer from the penalty imposed by the 
law for not furnishing any statement whatever. McCrea v. Bedell, 
9 Misc, 372. 

Under the Penal Code, the officer who refuses to give the state- 
ment may be punished criminally. Section 611 provides: 

"A director, officer, agent or employee of any corporation or 
joint-stock association who : 



" 3. Knowingly concurs in making or publishing any written re- 
port, exhibit or statement of its afifairs or pecuniary condition, con- 
taining any material statement which is false : or. 



" 6. Refuses or neglects to make any report or statement lawfully 
required by a public officer ; 
" Is guilty of a misdemeanor." 
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''^ for a particular account, in writing, under oath, of all 
the assets and liabilities of the company.*' The transfer 
was entered on the corporate books, and the plaintiff 
became a stockholder for all legal purposes. See Stock 
Corp, Z., § 29 ; Rosevelt v. Brown, 1 1 ^. Y. 148 ; U. S. 
Trust Co. V, U. S. Fire Ins. Co., 18 Id. 199 ; Johnson v. 
Underbill, 52 Id. 203 ; Shellington v. Rowland, 53 Id. 
.371, 376; Vail V. Hamilton, 85 Id. 453, 458 ; Cutting v. 
Damerel, 88 Id. 410, 416. On July 18, 1896, the defend- 
«ant sent the plaintiff the proper statement, but not verified 
by oath as required by statute. The plaintiff testified, 
and the jury have found, that the plaintiff pointed out 
this defect and insisted upon a sworn statement, and that 
the defendant took and maintained the position that the 
unsworn statement furnished was all the law required and 
all the plaintiff would get. The statute provides that : 
** Stockholders ... of any corporation, other than a 
moneyed corporation, . . . may make a written request 
to the treasurer . . . thereof for a statement of its affairs, 
under oath, embracing a particular account of all its assets 
and liabilities, and the treasurer shall make such state- 
ment, and deliver it to the person presenting the request 
within thirty days thereafter,*' etc., and further provides 
that : " For every neglect or refusal of the treasurer . . . 
to comply with the provisions of this section he shall 
forfeit and pay to the person making such request the 
sum of $50, and the further sum of $10 for every twenty, 
four hours thereafter until such statement shall be 
furnished." 2 if. 5. (9th ed.), p. 1024, § 52. 

Heldy as stated in headnote. The obvious purpose of 
the statute was to enable stockholders not in control to 
obtain for their protection and guidance a true statement 
of the financial condition of the corporation, that they 
might ascertain the value of their investment and con- 
serve their interests according to the best lights obtain- 
able. To accomplish this end and make the statement 
trustworthy, it must not only be made by the treasurer. 
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but verified by his oath. The oath is made an essential 
part of the statement and without it the statute is not 
complied with. While it may be waived by the stock* 
holder for whose protection it is intended (McCrea v. 
Bedell, 9 Misc, 372 ; S. C, 60 St, R. 616), it was not waived 
by the plaintiff ; on the contrary, it was insisted upon by 
him. The popular impression that whenever a statute 
penal in its character is the subject of action or defense^ 
courts are bound to find some means of avoiding or miti- 
gating its effect is fallacious. Statutes are to be enforced 
even though highly penal. They are not on that account 
to be impaired and ought not to be construed so as to 
defeat the legislative aim and purpose. Cotheal v. 
Brouwer, 5 N, K 562 ; Endlich on Statutes, § 329 ; People 
V, Quant, 12 How, Pr. 91 ; Sedgwick on St. L. (2d ed.) 
282. Suydam v. Smith, 52 N. Y. 383. The defendant 
had the power to stop the running of penalties by com- 
plying with the statute, which in plain language provides 
that until he does yield compliance the penalties are to 
accumulate. True, the plaintiff might have brought his 
suit sooner and thereby put a limit to the amount of his 
recovery, but there seems to ^e nothing which requires a 
plaintiff pursuing a statutory remedy given for his pro- 
tection, to consult the interests of the wrongdoer whose 
violation of duty furnishes the very grievance sought to 
be redressed. The plaintiff, by force of the statute, is 
entitled to recover not only the penalty of $50 for failure 
to furnish the required statement, but the further sum of 
$10 for every day's neglect to furnish the same, up to the 
time of the commencement of the action, aggregating 
$1,760. 

Opinion by McAdam, J. Judgment accordingly, 
yoAn O' Donnelly for the plaintiff. 



Charles Fox, for the defendant. 
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SPANG V. PATTERSON. 
Supreme Court y N, K Special Term; May^ 1898. 

Damages ; arrest ; loss of wages ; liability of sureties on under tak-- 
ing]. In an action against sureties on an undertaking given to 
procure an order of arrest the plaintiff can recover in addition 
to the costs in the former action, in which he was successful, 
such damages as naturally and necessarily result directly from 
the issuance and enforcement of the order of arrest, including 
the wages lost during his imprisonment.* 

Action upon an undertaking given to procure an order 
of arrest. 

The plaintiff in this action, Henry W. Spang, was ar- 
rested in an action brought against him by one Relgner. 
Upon the issue of the order of arrest, the defendants 
Stephen Y. Patterson and another, executed an under-^ 

* A cause of action arises upon an undertaking given to procure 
an order of arrest in an action for libel after the Court of Api)eals 
has dismissed an appeal from an order vacating the order of arrest, 
where the undertaking is in the alternative, that the sureties will 
pay all damages, costs, etc., if the defendants obtain judgment, ''or 
it is finally determined that the plaintiff is not entitled to the order 
of arrest." Allaire v, Kalfon, 20 App, Div, 546. See also Squire v, 
McDonald, 2 Misc, 422. 

Contra^ Schuyler v, Englert, 10 Daly^ 463 ; Rothwell v, Paine, 9. 
Civ, Pro. -^. 128 ; where it is said that if the order of arrest is pro- 
cured in an action in which the right to arrest depends upon the 
nature of the action and not upon extrinsic facts, no action lies oa 
the undertaking unless judgment goes in favor of the defendants . 
These cases are criticised in Allaire v, Kalfon {supra). 

An action for false imprisonment cannot be founded on an un- 
dertaking given to procure an order of arrest although^t is vacated. 
Marks v. Townsend, 97 N. Y. 590. 

A cause of action arising upon an undertaking given to procure 
an order of arrest is not for a personal injury, and is assignable^ 
Bamberger v, Kahn, 43 Hun, 41 1 ; s. c, 6 5/. i?. 707. 
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taking in the usual form, whereby they undertook that if 
said Spang should recover judgment in the action against 
him, or if it should finally be decided that the plaintiff in 
said action was not entitled to an order of arrest, then 
they, the sureties on the undertaking and defendants in 
this action, would pay all costs which might be awarded 
to said Spang, and all damages which he might sustain 
by reason of the arrest, not exceeding the sum of $500. 
The undertaking having been duly approved. Spang was 
arrested by the sheriff, and actually incarcerated for the 
period of forty-two days. The action finally went in his 
favor and he recovered a judgment for costs against the 
plaintiff Reigner for the sum of $320.22, no part of which 
has been paid to him. The defendants conceded upon 
the trial their liability to pay the judgments for costs, and 
offered no evidence to show that the whole amount 
thereof did not directly accrue from the arrest or from 
proceedings necessitated by the arrest. The only ques* 
tion litigated upon the trial was, whether or not the 
plaintiff's right to a recovery was limited to such costs 
and interest thereon, or whether the ^plaintiff might 
recover such other damages as he appears to have suf- 
fered. 

Held^ that the plaintiff could recover such damages as 
he had actually suffered including loss of wages. It was 
said by the general term of this court that such an under- 
taking as forms the basis of this action " is designed to 
cover taxable costs and such other legitimate damages as 
flow from the arrest and are made necessary by it, such 
as counsel fees and expense in moving to i^acate the ar- 
rest, and loss of time occasioned the arrested party in 
getting bail and in and about moving for his discharge." 
Bamberger v, K^ahn, 43 Hun, 411; S. C, St, R. 707. It is 
well settled that the plaintiff in an action like the present 
•cannot recover the same damages, or damages estimated 
upon the same basis, as can be recovered by a plaintiff 
suing for false imprisonment, but the authorities seem to 
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hold that he may recover all damages, not exceeding the 
amount of the undertaking, which naturally and neces- 
sarily result directly from the issuance and enforcement 
of the order of arrest. In the present case the plaintiff 
was actually confined in jail for forty-two days. At the 
time of his arrest, and for some time prior thereto, he 
had been earning by his own exertions about $25 a week, 
and during the period of his imprisonment, and as a direct 
result thereof, he was prevented from earning this sum 
or any sum whatever, I think that this loss was clearly 
a damage resulting directly from the issuance and en- 
forcement of the order of arrest. The undertaking was 
for $500. The judgment for costs, Hability for which is 
conceded, with interest, amounts to $361.34. I think that 
the difference between these two sums ($138.66) is well 
within the actual damages suffered by plaintiff. I, there- 
fore, direct a judgment for the plaintiff for the sum of 
$500, with costs. 

Opinion by ScOTT, J. 

Judgment for plaintiff, with costs. 

Lexow, Mackellar & Wells, for the plaintiff. 

Campbell & Hance, for the defendant* 
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Supreme Court, First Department, Appellate Division ;^ 

April, 1898, 

I. BillSt notes and checks ; notice of protest ; where sent\ Where a 
notary public, in protesting a promissory note against an in- 
dorser whose address did not appear on the note, sent notice 
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thereof to an indorser at his address as it appeared in the city 
directory, without making further inquiry as to the residence of 
such indorser, — Held^ that this was insufficient notice; that the 
notary had not made diligent inquiry as to the indorser's ad- 
dress, and that the indorser was discharged.* 

a. The same / effect of admitting evidence impeaching^ notary's certi- 
ficate^ Where, in an action against an indorser upon a promis- 
sory note, no affidavit is filed as required by Code Civ. Pro. 
§923, bat evidence impeaching the correctness of the notary's 
certificate is introduced, without objection or exception by the 
plaintiff, the presumption raised in favor of the plaintiff that 
notice of protest was properly given, is waived, and the court 
may decide on the evidence as presented as to whether or not 
such notice was properly given. 

* Section 179 of the Negotiable Instrument Law (L. 1897, c. 612) 
provides as follows : 

"Where notice must be sent. — Where a party has added an ad- 
dress to his signature, notice of dishonor must be sent to that 
address ; but if he has not given such address, then the notice 
must be sent as follows : 

1. "Either to the post-office nearest to his place of residence, 
or to the post-office where he is accustomed to receive his letters ; 
or, 

2. " If he live in one place, and have his place of business in 
another, notice may be sent to either place ; or, 

3. " If he is sojourning in another place, notice may be sent to 
the place where he is sojourning. 

" But where the notice is actually received by the party within 
the time specified in this act, it will be sufficient, though not sent 
in accordance with the requirements of this section. " 

Section 183 of the same act provides: " Notice of dishonor is 
dispensed with when, after reasonable diligence it cannot be given 
to or does not reach the parties sought to be charged." 

By a comparison of these sections with the statute quoted in the 
text, it will be seen that it is now necessary to give notice to the 
person to be charged either at his residence, the place where he is 
sojourning, or his place of business, and if it cannot be given in that 
way with due diligence, it may be dispensed with. This appears to 
be a departure from the old sutute which required the notice to be 
mailed at the place where the note was payable if the address of 
the party to be charged could not be discovered. 
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Appeal by the defendant from a judgment of the 
Supreme Court in favor of the plaintiff and against the 
said defendant, entered upon the verdict of a jury, and 
also from an order denying the said defendant's motion 
for a new trial made upon the minutes. 

This case comes up on an appeal by the defendant, 
George W. Roderick, from a judgment in favor of the 
plaintiff, Mari A. Cuming, in an action upon a promissory 
note, of which the appellant was the indorser and the 
plaintiff the payee. The action has been twice tried. On 
the first trial the complaint was dismissed for insufficiency 
of proof. On the appeal from the judgment entered 
upon that dismissal we held (i6 App. Div, 339) that there 
was some evidence to go to the jury of the note having 
been indorsed by Roderick to give Carpenter, the maker, 
credit with Cuming, the payee. Whatever doubt may 
have existed upon that subject was set at rest on the sec- 
ond trial, there being positive evidence given by the 
plaintiff, and which the jury believed, that Roderick was 
present at the time the arrangement was made between 
Cuming and Carpenter, and that the indorsement was 
made pursuant to such arrangement. But a question is 
now before us which was not present on the former ap- 
peal. It is contended by the appellant that he has not 
been properly charged as indorser, because he was not 
served with notice of protest of the note in the manner 
required by law. It is urged in answer to this that the 
appellant is not in a condition to raise that question, be- 
cause of a failure to comply with the provisions of section 
923 of the Code of Civil Procedure. It appeared in evi- 
dence that the note was protested by Mr. Field, a notary 
public, who mailed a notice of protest directed to the in- 
dorser Roderick at No. 66 Court street, Brooklyn, and in 
the notary's certificate the fact of the mailing of that 
notice is stated. It is provided by the section of the 
Code referred to that the certificate of a notary public of 
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the State, under his hand and seal of office, of the protest 
for non-payment of a promissory note, or of the service 
thereof on a party to the note, specifying the mode of 
giving the notice, the reputed place of residence of the 
party to whom it was given and the post office nearest 
thereto, is presumptive evidence of the facts certified, un- 
less the party against whom it is offered has served upon 
the adverse party with his pleading, or within ten days 
after joinder of issue, an original affidavit to the effect 
that he has not received notice of the non-payment of the 
note. No affidavit of the character required by this see- 
tion was served, and, therefore, it is claimed that the ap- 
pellant cannot rebut the presumption arising from the 
contents of the certificate. 

Held^ untenable. The defendant was allowed by the 
plaintiff, without objection or exception, to testify that 
notice of protest was not received. He swore on the trial 
that he did not know that the note had not been paid un^ 
til a year or more after it fell due, and that the notice of 
protest referred to in the certificate of the notary public 
was never received by him. Any consideration, there- 
fore, that might have arisen in the case respecting the 
force of the notary's certificate and the testimony of Mr. 
Roderick that he never received a notice of protest, was 
taken out of the case, and the question alone was left as 
to the sufficiency in law of the service of the notice of 
protest. 

The law providing for and regulating the service of 
notices of protest of commercial paper, in force at the 
time the note was protested, was chapter 416 of the Laws 
of 1857 (which is now superseded by the provisions of the 
Negotiable Instruments Law of 1897 [Chap. 612]). Three 
things were provided for by the 3d section of that act, and 
they may be thus summarized : That when the residence 
or place of business of an indorser of commercial paper 
shall be in the same city or town where the paper is pay- 
able or legally presentable for payment, or wherever the 
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city or town indicated under the indorsement of the in- 
dorser as his or her place of residence is the city or town 
where the paper is payable, or where, in the absence of 
such indication, the city or town where such indorser, 
from the best information obtained by diligent inquiry, is 
reputed to reside or have a place of business, shall be the 
same city or town where the paper is made payable, then 
the notice of protest may be served by depositing it in 
the post office of the city or town where such paper was 
payable or legally presented for payment, directed to the 
indorser at such city or town. 

There was no address of the indorser Roderick given 
under his signature. It was abundantly proven that he 
did not live in the city of Brooklyn, but resided at Graves- 
end, in the county of Kings. He did have an office in 
Brooklyn, but it was not at the address to which the notice 
was directed. If the notary had directed the notice to 
the indorser at the city of Brooklyn, without limiting or 
specifying any particular place in that city at which the 
letter was to be delivered, the notice would have been 
sufficient within the first of the three authorizations of the 
3d section of the act of 1857. But the notice was ex- 
pressly limited ; it was directed to a particular person at 
a particular place, and the indication to the postal author- 
ities was that the individual to whom that communication 
was addressed was to be found at that place ; hence, the 
risk of non-delivery was taken by the sender of the com- 
munication, and is not to be thrown upon the addressee 
of the notice. It is evident, from the contents of the cer- 
tificate of the notary and from his testimony, that it was 
his purpose to serve the notice at the place of residence 
of Mr. Roderick, the indorser, and not at his place of 
business, and to give the notice under the authority of 
the 3d provision of the 3d section of the act referred to, 
for in his certificate respecting the service of the notice 
he declares that he gave notice of the presentation, de- 
manded payment, and non-payment of the note, to the 
Vol. v.— 17 
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maker and indorsers, by depositing in the letter box in 
the post office of the city of New York, postage prepaid, 
notices containing said facts, one directed to George W. 
Roderick, 66 Court street, Brooklyn, N. Y., and the others 
to other parties, " the above being the reputed places of 
residence of the said parties, and the post office nearejt 
thereto." The attempt of the notary, therefore, was to 
give notice to the indorser at his residence. 

Held^ that the notice was insufficient. In order to 
give an effectual and binding notice under the require- 
ment of the statute, it was his duty to make diligent in- 
quiry as to the residence of the indorser. The notary 
himself swears that he made no inquiry of any person as 
to the residence or as to the place of business of Mr. 
Roderick. All that he did was to look at a directory, 
from which he ascertained an address of a George W. 
Roderick as being at 66 Court street. From that place 
Mr. Roderick had removed many months before. 

It has been held, and was the law at the time this 
notice was served, that merely looking in a directory, and 
not pursuing the inquiry any further, to ascertain the 
residence or place of business of a person to be served 
with notice under the statute, is not diligent inquiry 
within the meaning of that act. Greenwich Bank v. 
De Groot, 7 Hun, 210; Bacon v, Hanna, 137 N. Y. 379; 
Lawrence v. Miller, 16 Id. 231 ; Baer v. Leppert, 12 HuUy 
516. 

Opinion by PATTERSON, J. RuMSEY and Mc- 
Laughlin, J J., concurred ; Van Brunt, P. J., and 
Ingraham, J., concurred in result. 

Judgment reversed, new trial ordered, costs to appel- 
lant to abide event. 

George IV. Roderick, for the defendant, appellant. 

Alfred B. Cruikshank, for the plaintiff, respondent. 
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MATTER OF MEYER. 

Supreme Courts First Department^ Appellate Division; 

May, 1898. 

Discovery and inspection ; partnership books in hands of assignee ; 
action to charge special as general partner J] An order for the 
inspection of books of a limited partnership, which are in the 
hands of an assignee for the benefit of creditors, should be 
allowed on the petition of a creditor of the firm for the purpose 
of securing evidence in an action to charge the special with the 
liability of a general partner.* 

Appeal by the petitioners, Charles H. Meyer and an- 
other, from an order of the Supreme Court, made at the 
New York Special Term, denying their motion for an 
order granting them leave to inspect the bocks in the 
hands of the assignee of Rudolph Pagenstecher and 
others. 

The petitioners were creditors of the firm of Pagen- 
stecher & Co., a special or limited partnership. They 
made application under subdivision 5 of section 3 of the 
General Assignment Act (Chap. 466, Laws of 1877), for 
leave to inspect the books of that firm, those books being 
in the possession of Mr. de Frece, the assignee for the 
benefit of creditors of that firm. The court below denied 
the application, apparently on the ground that it was not 
the intent of the statute to confer a right to examine the 
books upon a creditor whose purpose in the examination 
was not related in some way to the assignment itself. 

Heldy error. The reason for seeking an examination was 
not stated in the petition ; but in affidavits presented by 
the assignee it was set forth that the object of petitioners 

* See the following case of Continental Nat. Bank v, Myerle, 
with Note on Discovery and Inspection of Papers Before Trial. 
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was to seek for proof that would disclose or establish a 
cause of action against a special partner to charge him as a 
general partnerof the insolvent and assigning debtors. The 
subdivision of section 3 referred to confers a right upon 
the creditor and enacts that the books and papers of a 
delinquent debtor shall be at all times subject to the in- 
spection of any creditor. In Matter of Herrmann 
Lumber Co. (21 App. Div. 514), we said that the intention 
of the legislature was, as we thought, to provide that a 
creditor might at any and all times inspect and ex- 
amine the books and papers of the assignor, and was en- 
titled as of right to inspect such books and papers because 
he desired to do so, and that it was not necessary for him 
to show in support of the motion that there was some rea- 
son for his seeking the examination. The right given by 
the statute is clear in terms. The assignee is a trustee 
for the creditors, and they are entitled to such informa- 
tion as the books will furnish concerning the business and 
affairs of their debtors, and there is no good reason why 
that right, which is expressly and positively given by the 
statute, should be limited or restrained in the manner 
contended for by the respondent. 

Opinion per Curiam. Present, Patterson, Rumsev, 
O'Brien and Ingraham, JJ. 

Order reversed with costs, and motion granted with 
costs. 

George W. Wickers Aam, for the appellant. 

Charles E. Rtishmore^ for the respondent. 
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CONTINENTAL NAT. BANK v. MYERLE. 

Supreme Court, First Department^ Appellate Division ; 

May, 1898. 

Discovery and inspection ; books and papers : action to determine 
conflicting claims to a fundS\ In an action to determine con- 
flicting claims to a fund where the complaint stated the facts 
upon which the plaintiff's claim was founded and the answer 
denied that the plaintiff had any claim to the fund and alleged 
that the defendants were entitled to the whole of it, without 
disclosing the facts upon which the claim was founded, — Held, 
that the plaintiff had a right to an inspection of the defendant's 
books and papers touching the title to the fund in suit to dis- 
cover the basis of the defendant's claim.* 

Appeal by the plaintiff from an order of the Supreme 
Court, made at the New York Special Term denying its 
motion for an inspection and discovery, and permission 
to take copies, of certain notes, books, papers and docu- 
ments. 

It appears from the complaint that some twenty years 
ago one Phineas Burgess had a contract with the United 
States government to do work upon a man-of-war, for 
which, when finished he was to receive a large amount of 
money. On July 8, 1878, he borrowed $io,cxx) from the 
plaintiff upon his promissory note, and as collateral secu- 
rity for the loan he pledged this claim against the 
national government. Before the amount due from the 
government was liquidated it became necessary to bring 
an action in the court of claims, which was done, but 
judgment was not finally rendered in that action until 
the month of January, 1897, at which time it was 
adjudged that the persons entitled under Burgess should 

* See Matter of Meyer, ante, p. 259. and Note on Discovery and 
Inspection of Papers Betore Trial, following this case. 
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recover from the government the sum of $129,000. In 
1883 the firm of which Burgess was a member, who had 
succeeded to his rights in the matter, having become 
indebted to the Tradesmen's National Bank, made an 
assignment to that bank of the claim against the govern- 
ment to secure the amount of the debt to the Trades- 
men's Bank. Afterwards, and in the month of Septem- 
ber, 1885, the persons then entitled to this claim made a 
further assignment to the plaintiff by way of additional 
security for whatever might then be owing to it. After 
the award had been made by the court of claims the 
plaintiff brought this action against all persons claiming 
any interest in the fund, to determine the amounts due to 
each person who claimed any interest, and to have the 
fund divided as among those who were entitled to it, in 
the proportion to which each one might justly be found 
to be entitled. The complaint sets up the two assign- 
ments to the plaintiff, under which the plaintiff claims to 
be entitled to receive this fund. It also sets up the 
assignment to the Tradesmen's Bank, and alleges that 
that bank claims to be entitled to a large portion of the 
amount to be collected out of the fund. It appears from 
the complaint that the plaintiff does not know, and is not 
able to ascertain, the particulars of the claim of the 
Tradesmen's National Bank, or of the other defendants 
who claim to have liens upon this fund. All the defend- 
ants appear by one attorney and answer together. They 
deny substantially that the plaintiff has any claim to this 
fund : they admit that there are other claims and liens as 
alleged by the plaintiff in its complaint, and they sub- 
stantially insist that the defendants are entitled to the 
whole of the fund to the exclusion of the plaintiff. 

Held^ that the plaintiff was entitled to an order for the 
inspection etc., of the books and papers in control of the 
defendants bearing upon the litigation. It is unnecessary 
to consider the other allegations of the answer. It is 
apparent from those which have been stated that^ to 
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enable the plaintiff to prove its case, it is bound to show 
not only that it has an interest in this fund by assignment 
fronn those persons who were the owners of it, but, as it 
is alleged, that the assignment to the Tradesmen's Bank 
is prior to the last assignment under which the plaintiff 
claims, it is also necessary for the plaintiff, in establishing 
its case, to show the amount of the claim of the Trades- 
men's Bank, so that the court, in distributing the fund, 
may be able to determine how large a portion, if any, of this 
fund, is to go to the plaintiff after paying the amount to 
which the Tradesmen's Bank may be fairly entitled. It 
will be seen, therefore, that until the plaintiff shall be able 
to make some proof of the amount of the claim of the 
Tradesmen's Bank which is to be paid out of this fund, it 
will not be in a situation to obtain a final determination 
of its own rights, some of which are subsequent in date to 
those of the Tradesmen's Bank. It is essential, there- 
fore, that the plaintiff, to make out his case, should have 
knowledge of the amount of the claim of the Tradesmen's 
Bank. That amount appears of course, only by the 
documents and books of that bank. While the court will 
not require a discovery and inspection under its powers, 
if it is evident that the application is made as a mere 
fishing excursion to bolster up a weak case, or to ascertain 
the defects in the adversary's case, yet such motions are 
favored when there is any reason to believe that they are 
made in good faith for the purpose of getting at the facts 
of the case, and determine the rights of the parties. It 
is very clear that in this case the evidence sought is the 
only evidence which can be produced by the plaintiff to 
enable it to prove an essential part of its case, and for 
that reason it was justified in making this application, and 
it is entitled to be informed of the particulars of this 
defendant's claim. But it is not entitled — at least in the 
first instance — to an examination of all the books of the 
defendant. All that it can claim is that it shall be put in 
possession of the transactions had between the Trades- 



864 VOLUME V. 



Continental Nat. Bank v, Myerle. 



men*s National Bank and Phineas Burgess and the firm 
of Burgess & Secor and Charles A. Secor with regard to 
these matters. Nothing else can be material in this 
action, but as to these matters this motion should have 
been granted. The order denying the motion, therefore, 
must be reversed, with $io costs and disbursements, and 
the motion granted, with $io costs, so far as to require 
the Tradesmen's National Bank to deposit in the office of 
the country clerk, or with a referee, to be named, the 
original notes upon which this claim is based, with all re- 
newals thereof which shall have been made from time to 
time, and to give to the plaintiff sworn copies of the 
entries in its books with regard to the transactions be- 
tween Phineas Burgess and the firm of Burgess & Secor 
and Charles A. Secor and the administrators of the estates 
of Phineas Burgess and Charles A. Secor, respectively, 
showing the amounts advanced by it to Burgess or the 
firm of Burgess & Secor, upon which claims are made 
under the assignment gf November 9, 1883, and whatever 
payments have been made by Burgess, or Burgess & Secor, 
or Secor, or the administrators of either, respectively, 
upon these claims, down to the time of the commence- 
ment of the action. 

Opinion by RuMSEY, J. Van Brunt, P. J., Barrett, 
Ingraham and McLaughlin, JJ., concurred. 

Ordered accordingly. 

J. Mayhew Wainwright^ for the plaintiff, appellant. 

Charles M. Detnond^ for the defendant, respondent. 
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Note on Discovery and Inspection of Papers Before 

Trial. 

Statutes and rules,] A subsidiary action for discovery 
has been abolished (Cade Civ. Pro. § 1914), and a discovery 
■can now be had only under Code Civ. rro., §§ 803-809, ana 
Rule 14 of the General Rules of Practice, adopted under 
the power conferred by § 803. This section provides: 
** A court of record, other than a justice's conrt in a city 
has power to compel a party to an action pending therein, 
to produce and discover, or to give to the other parly an 
inspection and copy, or permission to take a copy, of a 
book, document, or other paper, in his possession or under 
his control, relating to the merits of the action, or of the 
defense therein." Section 804 provides that the General 
Rules of Practice must prescribe the cases in which a dis- 
■covery or inspection may be compelled and the proceed- 
ings for that purpose. Section 805 provides that it must 
be made upon a petition ; section 806, when and by whom 
the order may be vacated ; section 807, what proceedings 
are to be had upon the return of the order ; section 808, the 
penalty for disobedience, and section 809 defines the effect 
of producing a paper, etc. Rule 14 of the General Rules 
of Practice provides three cases in which a discovery and 
inspection may be had : First, where it may appear neces- 
sary for the plaintiff to frame his complaint or to answer 
any pleading of the defendant ; second, to enable the de- 
fendant to answer any pleading of the plaintiff ; and. third, 
to enable either party to prepare for the trial. Rule 15 
prescribes the form of the application ; Rule 16, the form 
of the order, and Rule 17 empowers the court to direct a 
stay until the order has been complied with or vacated. 

When application to be made'.\ The application may be 
made after the action is brought and before the complaint 
is served. Cutter z/. Pool, 54 How. Pr. 311. But where no 
complaint has been filled and the nature of the relief sought 
by the action is not shown by the affidavit the court, in its 
discretion, should not compel the production of books. 
Keeler v. Dusenbury, i Duer^ 660. Inspection is not al- 
lowed after the complaint is served and before issue is 
joined, on behalf of the plaintiff. Thompson v. Erie Ry. 
Co. 9 Abb. Pr. \N. S^ 212 ; but an inspection may be had 
in a proper case after issue joined. Stichter v. Tillinghast, 
43 Hun, 95. 

An order for an examination is improper where an 
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amended complaint has been served and no answer has 
been served thereto. Fleet v, Cronin, 5 App, Div. 48. 

Party to verify petition.] The petition should be verified 
by the party, and an order should not be granted where a 
good excuse is not shown for its being verified by the attor- 
ney. Fromme v. Lisner, 63 Hun^ 290 ; s. c, 43 St.R, 361 ; 17 
Supp, 850 ; 22 Civ, Pro, jR. 37. 

Nature of the relief ; discretion,] It has been said that an 
order for the inspection of books and papers is not a matter 
of right and the privilege is not given except in extreme 
cases where the refusal may involve the loss of a claim or 
defense. In other words, unless it is indispensably neces- 
sary and therefore essential to accomplish the administra- 
tion of justice. Harbison v. Von Volken burgh, 5 Hun, 454. 

In Stilwell v. Priest (85 //. Y. 649), it is said that 
whether or not a discovery will be allowed or the plaintiff 
be compelled to rely upon a subpoena duces tecum, or upon an 
examination of the defendants before trial, rests in the dis- 
cretion of the supreme court, and the exercise of such dis- 
cretion is not reviewable in the court of appeals. See, also, 
Clyde ». Rogers, 87 N, Y, 625. 

Whether an order to produce and make discovery of 
books should be granted or should be vacated after being 
made, depends upon the circumstances of the particular 
case and the order will not necessarily be vacated because 
a party required to produce the books makes affidavit that 
he has neither possession nor control of the books in ques- 
tion. Holly M'f'g. Co. V, Venner, 86 Hun, 42. 

To sustain an order, it must appear that there is no 
other method of relief open to the party applying (McKeon 
V, Lane, 2 HcUl, 520), or that he cannot obtain information 
elsewhere (Hauseman v. Sterling, 61 Barb, 347) ; and the evi- 
dence must be material. Walker v. Granite Bank, 44 Barb,^ 
39 ; Pegram v, Carson, 10 Abb. Pr. 340 and note ; Davis v. 
Dunham, 13 How. Pr, 425. 

' Where the special term has not exceeded its discretion 
in making an order for inspection, the general term should 
not interfere. O'Gorman v, O'Gorman, 92 Hun, 605. 

An appellate court will not reverse the action of the 
special term, in granting an order for a discovery and in- 
spection unless it clearly appears that the court below has 
erroneously exercised its discretion on the merits. Hart 
V, Ogdensburg & Lake C. R. Co. 69 Hun, 497 ; s. c, 52 
St,B, 834; 23 Supp, 713. 

If the object of the examination or inspection be to dis- 
cover if there exists any defense, it will be denied f Herbert 
V. Spring, i Month, L, Bull, 21), or where it is a fisning ex- 
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cnrsioD, to see whether or not a cause of action exists. 
Brownell v. National Bank of Gloversville, 20 Hun^ 517. 

An inspection to allow a party to prepare a counterclaim 
should be allowed in a proper case. Albany Brass & I. 
Co. V, Hoffman, 12 Misc, 167. 

When granted^ While each case rests to a very largre 
extent on its own facts, and the court must decide upon such 
facts as they appear in particular actions, the following 
cases may be useful as illustrating when the order will be 
granted or refused : 

Inspection has been allowed in an action to foreclose a 
mortgage, where it was alleged that the mortgage was a 
forgery, and the defendant was allowed to take photo- 
graphic cop' of the signatures. Holmes v. Cornell, 7 
^- Dig. 375. 

Where the controversy was about commissions upon 
sales, the particulars as to which were contained in books 
or documents in the exclusive possession of the other party. 
Albany Brass & I. Co. v. Hoffman, 12 Misc. 167. 

In an action to set aside as forgeries and void, a bond 
and mortgage, the plaintiff was allowed an inspection. Cor- 
nell ^'. Woolsey, 19 Alb. Law. J, 242. 

Letters in the possession of the plaintiff, written to him- 
by the defendant, and his answers thereto, are properly the 
subject of inspection. Livermore v, St. John, 4 Robt 12. 

Letters in the possession of an executor, who was de- 
fendant in an action. Travers v Satterlee, 51 5/. R. 458 ;. 
Harding v. Field, 46 St R, 628. 

In an action on a promissory note, where the defense 
was that it was forged, the court ordered the note to be 
deposited with the clerk for inspection. Dryer v. Brown, 
24 Abb. N. C. 144. 

In an action by a subscriber to stock in a corporation to- 
be formed, to set aside his subscription on the ground of 
fraud and deceit, it was held that he should be allowed to 
inspect the original contract and subscription for the pur- 
pose of preparing a complaint. Sibley t/ . N. Y. Times 
Publishing Co., 80 Jlun^ 561. 

In an action at law by one who was employed by the 
defendant to sell goods on commission, an order is proper 
to allow the plaintiff to inspect the books of the defendant,. 
so that he may prepare complaint setting up exactly the 
sales upon which he claims commission. Churchill v. 
Loeser, 35 Supp. 310. 

Where one is employed by another and is to receive, 
instead of a regular salary, a certain percentage of the pro> 
fits of the business, and no partnership is created, he is en- 
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titled to an order for the examinatioa of the defendant's 
books, to discover exactly how much the profits were, for 
the purpose of framing his complaint, in an action at law. 
Veillert'. Oppenheim, 75 HuHy 21. 

A defect in the petition that the books sought to be ex- 
amined are not described with sufficient particularity is 
cured by a specific description in the order. Hofmani/. 
Seixas, 12 Misc. 3. 

One interested in the profits of a partnership is entitled 
to an examination of the books thereof, in an action involv- 
ing his right to a share of the profits, whether or not he is 
41 partner. Lord v. Spielman, xj Misc. 48. 

Where, in opposition to a petition for an inspection, it is 
urged that such inspection would tend to convict the party 
of a crime, it is a complete answer to this contention to 
show that the crime, it any, is barred by the statute of 
limitations. McCreery v. Ghormley, 6 App. Div. 170. 

In an action against a married woman upon promissory 
notes alleged to have been made by her husband in her 
name, an inspection of the notes by her is proper to enable 
lier to frame her answer. Barle v, Beman, i App. Div. 136. 

In an action against two corporations, one foreign and 
the other domestic, it appeared that the plaintifE had been 
unable to get correspondence between the two defendant 
<:orporations, under a commission which had been issued 
to examine the foreign corporation, and it was held that it 
was proper to make an order for the examination of the 
correspondence, and the copies thereof in the possession of 
the domestic corporation within the jurisdiction of the 
court. N. Y. Bank Note Co. v, Hamilton Bank Note 
E. & P. Co., 5 App, Div, 126. 

In an action brought to recover particular commissions 
upon certain sales, the plaintiff, on the defendant's motion, 
was required to amend his complaint, and to set forth the 
sales upon which he claimed to be entitled to commissions, 
and it was held, upon his showing his inability to comply 
with the order without an inspection of the defendant's 
books, that an order for inspection was proper. Blumberg 
V. Lindeman, 19 App, Div, 370. 

The plaintiff, in a judgment creditor's action, is entitled 
to an order for the inspection of the defendant's books upon 
defendant's showing fraudulent transactions which are al- 
leged to appear by the defendant's books. New Haven 
Paper Co. v. Place, 13 App. Div, 227. 

Where the essential facts are stated in the petition on 
positive knowledge, an order should not be vacated be- 
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cause some of the allegations are made on information and 
belief. Kings County Bank v. Dougherty, 26 Supp. 817. 

Where it does not appear that any harm can come from 
the production of a letter, an inspection should be allowed.. 
Travers v, Satterlee, 22 Sui^. 118 ; s. c, 51 St. Ji. 458. 

In an action by a creditor to set aside a chattel mort-^ 
gage made by an assignor before executing an assignment 
for the benefit of creditors, an inspection of the books and 
papers should be allowed. Hindschu v, Simon, 23 Civ. 
Fro. R. 80 ; s. c, 23 Supp, 714. 

An order for the inspection of books of a corporation 
which have been produced before a referee in obedience 
to a subpoena duces tecum^ should be granted, where it ap- 
pears that corporation has refused permission for the ex- 
ammation of the books by a bookkeeper, on behalf of the 
plaintiff. Rutter v. Germicide Co., 70 Hun^ 403 ; s. c, 54. 
St.R. Z\ 2/^Supp. 215. 

One defendant has a right of discovery and inspection 
against another joined with him as defendant, where the 
interests of the various defendants are adverse. Applebee 
V. Duke, 21 Supp, 890 ; s. c, 50 St, R. 92. 

A principal is entitled to an inspection of the books and 
papers in the hands of his agents, executor or administra- 
tor, relating to the transactions of the agency. Harding v^ 
Field, 18 Supp, 918 : s. c, 46 St, R, 628. 

An inspection of the books of a foreign corporation may 
be ordered, but, where it appears they are in constant use 
in a foreign State, copies should be furnished. Sims v. 
Bonner, 21 Civ, Fro, F, 379 ; s. c, 42 St, F. 14 ; 16 Supp. 
801. 

When denied.'] The application should be denied or the 
order vacated if made, usually, where the opposite party 
denies fully and explicitly that there are any such books, 
entries or papers under his control. Hoyt v, American 
Exchange Bank, x Duer^ 652 : Woods v. DeFiganiere, 25 
How, Fr. 522 ; Ahoyke v, Wolcott, 4 Abb. Fr. 41, but see 
Holly Mfg. Co. V, Venner, 86 Hun, 42. 

Where a party possesses knowledge of every fact and 
circumstance necessary in order to draw a formal com- 
plaint, an order for the books and papers should not be 
granted. Leach v. Haight, 4 App. Div. 613. 

Where the particular books and papers are not described 
or their materiality is not shown. Cassard v. Hinman, 6 
Duer, 69s ; People v. Rector, etc., of Trinity Church, 6 Abb. 
Fr. 177 ; Speyers v. Torstritch, 5 Robt. 606 ; Low v. Gray- 
don, 14 Abb, Fr. 443. 

Where it is apparent that the inspection of the defend^ 
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ant's books would be a great hardship, if it should be finally 
determined that the plaintifiE had no right of recovery, an 
order of that description should not be granted, unless the 
same is absolutely necessary to enable the plaintiff to frame 
his complaint. Ward v, N. Y. Life Ins. Co., 78 Hun^ 

Allegations made in the petition on information and 
belief are not proof of the facts therein stated, and where 
the material allegations are stated in this manner, an order 
cannot be granted. Goodyear's India R. Mfg. Co. v. Gor- 
ham, 83 Ifun, 342. 

A fishing examination to enable the plaintiff in an action, 
to discover what, if anything, there is worthy of discovery 
will not be allowed. Hayden v. Van Cortlandt, 84 Ifurt, 150. 

A partner has the right, notwithstanding the dissolution 
of the partnership, to examine the books of the firm at any 
reasonable time and place, but he is not entitled to an 
order for the examination thereof where the defendant 
offered to allow him to examine them at the defendant's 
office or the office of his attorney, the plaintiff objecting to 
examining them at either of these places, because he could 
not do so with comfort. Beams v. Bnrras, 86 Ifun, 258. 

An order should not be allowed for the discovery and 
inspection of the books of a deceased physician which con- 
tain records of privileged and confidential statements made 
to him by his patient. Lowenthal v, Leonard, 20 App, Div, 

330- 

It seems that an order is not proper to compel the 

directors of a corporation to allow an inspection of certain 

books and|papers of the corporation where it is defendant. 

Boorman v, Atlantic & Pacific Ry. Co., 78 N. Y, 599. 

An order for inspection should not be granted where a 

previous order has been reversed and a motion for a rear- 

g-ument is pending. Smith v. Seattle, Lake Shore & Erie 

Ry. Co., 20 Supp, 784. 

An order should not be granted where it appears that 
the object of the application is merely to discover whether 
or not the plaintiff has any cause of action. Nathan v. 
Whitehill, 67 Hun, 398 ; s. c, 51 St R, 457 ; 22 Suifp. 63. 

An order for the inspection of letters should not be 
granted where it does not appear that they will benefit 
the person applying if offered in evidence. Halstead v. 
Halstead, 3 Misc. 618 ; s. c, 52 St J^. 450 ; 23 Supp. 191. 

It must appear that the paper sought to be inspected is 
in existence, and that its production is essential in the pro- 
secution or defense of the action, before an order of discov- 
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ery is allowed. Bien v. Hellman, 2 Misc, 168 ; s. c, 49 St. R. 
617 ; 21 SuM>. 618. 

Waiver^ The plaintiff has waived his right to an in- 
spection or goods taken in replevin by him, which have 
been retaken by the defendant after they had been in the 
hands of the officer for two weeks. Downey v. Mac- 
Aleenan, 16 Supp, 916 ^ s. c, 42 5/. R, 672. 

See Note on Examination to Frame Complaint, i N. 
Y. Ann. Cos. 181 ; Note on Production of Documents dur- 
ing Examination of Witness before Trial. 27 Abb, N. C, 

371. 

Note on Discovery as Distinguished from Accounting. 

31 Abb, N. C. 191. 

Note as to Inspection of Document of Adversary by 
Notice to Produce, etc. 28 Abb. N. C. 112. 



NON-ELECTRIC FIBRE M'F'G. CO. v. PEABODY. 

Supreme Courts Second Department^ Appellate Division; 

April, 1898. 

Evidence ; judgment ; what transcript proves^ A transcript of a 
judgment offered in evidence, under Code Civ. Pro., 5 933, es- 
tablishes merely that a judgment has been rendered, but not 
the cause of action upon which the judgment was founded, and 
without other evidence of the debt, is not competent to prove 
an outstanding claim against a corporation, so as to vitiate an 
agreement by all the stockholders of a corporation to release 
one of their number on his subscription to stock. "* 

* There is a manifest distinction between proving a judgment 
between parties to an action and proof of a judgment between other 
parties to establish some fact relevant to the issue in the action in 
which it is offered as evidence. In this case the transcript of the 
judgment was offered to show that the corporation had creditors at 
the time its stockholders made an agreement among themselves to 
release one of their number from his stock subscription, so as to 
show that the agreement was void. The distinction between this 
case and one where the judgment was offered to show the insolvency 
of a party, as affecting the issues between parties against one of 
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Appeal by the defendant, from a judgment of the 
Supreme Court, Kings County, in favor of the plaintiff, 
entered upon the verdict of a jury rendered by direction 
of the court, and also from an order denying the defend- 
ant's motion for a new trial made upon the minutes. 

The action was brought against Royal C. Peabody to 
recover a balance of his subscription to the stock of the 
plaintiff corporation. Among other defenses the defend- 
ant alleged that he had been released from his obliga- 
tions to the corporation by an agreement entered into by 
all the stockholders. 

This is the second appeal in this action. The former 
appeal is reported in 21 Appellate Division, 247. It was 
taken from a judgment entered on the verdict of a jury, 
and resulted in a reversal for error in rejecting proof. 
The facts of the case are fully stated in that opinion. At 
the last trial the plaintiff, apparently to meet some sug- 
gestions of the opinion on the former trial, contended 
that there was an outstanding obligation of the company^ 
and, to establish this fact, offered in evidence a transcript 
of a judgment against the company in favor of Daniel A. 

whom the judgment was entered, would seem to be very close. It 
has been held in such actions that the fact of a judgment having^ 
been recovered and standing against one of the parties unsatisfied, 
if unexplained, was one circumstance to prove insolvency. Tuthill 
V. Skidmore, 124 N. F. 148-153. The difference, however, is that, 
in such cases, the insolvency of the party is one of the issues in the 
action, and such insolvency is usually alleged in the pleadings. The 
proof that a judgment has been entered, or stands against one of 
the parties, in such a case, therefore, sustains, or tends to sustain, 
one of the allegations in the pleadings. The case in the text rests 
upon somewhat peculiar circumstances, and, as the court remarks^ 
there was no notice to the defendants, so far as the pleadings were 
concerned, that proof would be offered of the rendition of this judg- 
ment against the corporation, and, if he had had notice of this fact, 
he might have been in a position to rebut it, by showing that the 
judgment was entered under circumstances which were a fraud 
upon him. 
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Carpenter.* The defendant objected to the evidence as 
incompetent, irrelevant and immaterial, and not within 
the issues of the case, but it was admitted and the defend- 
ant excepted. At a later stage of the case, the defend- 
ant, with the permission of the court, stated a further 
objection to the introduction of the transcript, on the 
ground that it was no evidence of the judgment, and that 
this was not the proper way to prove a judgment. The 
court overruled the objection and the defendant again 
excepted. The court directed a verdict for the plaintiff. 
Held, error. There is no other evidence in the record 
as to any judgment, or that there were any creditors of 
the corporation, and we have no means of ascertaining 
upon what the judgment named in the transcript was 
based. There :i in evidence a letter from the defendant 
to Mr. Carpenter, in which he says : 

" I beg to acknowledge receipt of your favor of Feb. ist, 
and beg to say that I will send you a check to-morrow or 
next day in reply to the same, or as soon as I can get 

* The former appeal discloses that this action was brought by a. 
corporation against a stockholder on his subscription to stock. Oni 
the former trial the defendant attempted to show that before the: 
subscriptions to any of the stock had been paid, except part of that 
subscribed by the defendant, before the corporation had done any 
business and before any debts had been incurred, all the stockhold- 
ers had agreed to release the defendant from his liability on his 
subscription and to cancel the same, and, for errors in excluding 
that evidence, a judgment, entered in favor of the plaintiff, was re- 
versed and a new trial ordered. Upon the first trial it was not 
shown that the corporation had any creditors when the agreement 
was made, and, upon the second trial, the plaintiff offered in evi- 
dence the transcript of a judgment against the corporation to meet 
the suggestion of the court upon the former appeal, that the stock- 
holders could release one of their number before any debts had been 
incurred, etc., to show that the company actually had a creditor 
when this alleged release was made. 

Vol. v.— 1 8 
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time to get at my papers, which will certainly not be 
longer than two or three days. 

" Respectfully yours, 

R. C. PEABODY, Treas: 



f» 



But this does not prove any cause of action or any 
valid claim against the company, nor any debt upon 
which the alleged judgment was rendered. There is no 
evidence of any valid claim against the company. The 
rendition of a bill by Carpenter would not prove it. The 
acknowledgment of some unspecified claim in the defend- 
ant's letter and his promise to pay the claim referred to 
therein, although he appended the word " Treas." to his 
signature, does not prove it ; and neither the judgment, 
nor the existence of the original claim, is an3rwhere al- 
leged in the pleadings. The defendant had no notice by 
the pleadings of the plaintiff's intention to prove either 
any outstanding claiip or the judgment itself. He might 
have desired to attack the judgment, because of jurisdic- 
tional defects, collusion or fraud in obtaining it. 

The plaintiff, without citing authority, contends that 
section 933 of the Code of Civil Procedure authorizes the 
admission of the transcript of a judgment to prove the 
judgment itself. This section reads : " A transcript from 
a record kept, pursuant to law, ... is evidence, as if 
the original was produced." What is the original, re- 
ferred to in the transcript? Only that a judgment for 
some cause of action has been docketed. That, and that 
only, is the evidence which the transcript affords. It 
proves no other fact than the recovery of a judgment, 
not what such judgment was for. 

Mr. Abbott, in his Trial Evidence (p. 535), says : 
"There are four methods of proving a judgment, viz.: 
By producing, i, a certified copy ; 2, a sworn copy ; 3, an 
exemplification : and 4, the original record." We think 
the admission of the transcript of the judgment, instead 
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of the judgment roll itself, without other evidence, was 
error. 

Opinion by GOODRICH, P. J. All concurred, except 
CULLEN, J., absent. 

Judgment reversed and new trial granted, costs to 
■abide the event. 

Frank Harvey Fields for the defendant, appellant. 

Charles Coleman Miller ^ for the plaintiff, respondent. 



MATTER OF STRAUSS. 

Supreme Courts First Department^ A^^ellate Division; 

June, 1898. 

Deposition ; commission from foreign State ; subpoena duces tecum,"] 
A subpcena duces tecum to compel a witness to appear before 
a commissioner in this State, appointed by the court of a 
foreign State, in an action pending therein, and to produce 
books and papers, is unauthorized under any provision of the 
Code of Civil Procedure.* 

Appeal from an order denying a motion to vacate a 
:subpGena duces tecum. 

Upon the production of a commission issued to one 

* It was formerly held, under 2 J^. S. 398, that a witness sub- 
poenaed to appear before a commissioner appointed by a foreign 
court could be compelled to produce books and papers. Eldridge 
V. Chapman, 13 Add. Pr, 68 n. 

For discussion of when and how a witness appearing before a 
commissioner appointed by a foreign court, can be punished for 
•contempt, see Matter of U. S. Pipe Line Co., 4 N. V. Ann, Cas. 
308, and notes. ^ 
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Edward J. McCabe, pursuant to an order entered Feb- 
ruary i8, 1898, in an action pending in the district court 
of the State of Colorado, in which Clarence H. Venner 
and others are plaintiffs, and the Denver Union Water 
Company and others are defendants, to take the testi- 
mony of Frederick Strauss and others, and upon the 
application of the plaintiffs in the said action, a justice of 
the supreme court issued a subpcena duces tecum, requiring 
the said Frederick Strauss to appear and attend before 
the said Edward J. McCabe, the commissioner appointed 
aforesaid, to be examined and to give his deposition at 
the instance of the plaintiffs in the action above described,, 
and to brin^ with him and produce at the time and place 
mentioned, certain documents, instruments and records, 
therein named. Upon the said subpoena being served 
upon the witness, he obtained an order to show cause,, 
returnable before one of the justices of this court at 
special term, requiring the plaintiffs in the action pend- 
ing in Colorado, to show cause why the said subpoena 
should not be vacated. The motion to vacate such sub- 
poena was denied, and the witness appeals. 

Held^ error. The subject of the examination of wit- 
nesses in judicial proceedings is regulated by Chapter 9 
of the Code of Civil Procedure. The power to issue a 
subpoena duces tecum is sought to be sustained by sections 
854 and 915 of the Code. The question as to the power 
of the court to compel the attendance of a witness before 
a commissioner appointed in a commission issued in an 
action pending in the court of another State has been 
before the Court of Appeals in the Matter of Searles(i55 
^' ^- 333)- It was held by the Court of Appeals that 
the provisions of sections 854 and 855 did not apply to a 
case of this kind, for the reason that " this section (sec. 
854) does not apply to a matter arising or an act to be 
done " in an action in a court of record ; and that " the 
matter did arise in an action, and the action is clearly one 
in a court of record, though a court of a sister State/" 
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It was also held that as section 859 o{ the Code limits 
and qualifies section 854 so that it does not apply to a 
case where special provision is made by law for compell- 
ing the attendance of witnesses ; and as section 915 of the 
Code contains provisions for compelling the attendance 
of a witness before a commissioner designated in a com- 
mission issued out of a court of another State in which an 
action is pending, to take testimony within this State, 
section 854 did not apply ; the court expressly holding 
that Article 3 of title 3 of chapter 9 " contains within 
itself all the provisions of law which the legislature in- 
tended should be applicable to the case of a recalcitrant 
witness before a commissioner appointed to take the 
testimony of a witness here, to be used in a suit pending 
in another State ;" and further, " that it must be shown 
that there was some clear affirmative power conferred by 
statute upon the judge to make the order before it can be 
upheld.'* We are, therefore, confined to Article 3, title 
3 of chapter 9 of the Code of Civil Procedure for the 
power of a justice of the supreme court to grant this 
subpoena ; and unless such power thus appears, the court 
had no power to issue the subpoena. 

Article 3, title 3, of the Code includes sections 914 to 
920. By section 915 it is provided that " when a commis- 
sion to take testimony within this State has been issued 
from the court in which the action, suit or special pro- 
ceeding is pending . . • for the purpose of taking 
testimony within this State . . . the commission, 
notice or other paper authorizing the testimony to be 
taken may be presented on behalf of the party desiring 
to obtain it to a justice of the supreme court . . . 
with proof by affidavit that the testimony of the witness 
is material to the party. The judge must thereupon issue 
a subpoena to the witness, commanding him to appear be- 
fore the commissioner named in the commission . . . 
at the time and place specified in the subpoena to testify 
in the action, suit or special proceeding.*' As I under- 
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stand the decision of the Court of Appeals in the Matter 
of Searles (supra\ the necessary result of what was there 
held is, that unless the power to issue a subpoena ducer 
tecum can be found in section 915 of the Code, that 
power does not exist. I do not find that this section 
gives a justice of the supreme court the power to issue 
such a subpoena. 

At common law, there was a writ known as a subpoena 
ad testificandum. It is defined as a process to compel a 
witness to appear and give testimony, commanding him 
to appear before a court or magistrate therein named, at 
a time therein mentioned, to testify for a party named^ 
under a penalty therein mentioned. There was also a 
writ known as subpoena duces tecum^ which, in addition to 
requiring the attendance of a witness to testify, required 
him to bring and produce to the court books or papers in 
his hands tending to elucidate the matter in issue (see 
Bouvier's Law Dictionary). Thus we have two distinct 
subpoenas recognized by the law. Section 915 authorizes 
a justice of the supreme court to issue a subpoena to a 
witness, commanding him to appear before a commis> 
sioner named in the commission to testify. Here the 
subpoena issued is clearly that known as a subpoena ad tes- 
tificandum. There is nothing to indicate that the power 
was given to a justice of the supreme court to issue any 
other subpcena or to require a witness to produce before 
a commissioner any books or papers or to do anything 
else than appear and testify ; and applying the rule as 
stated by the court of appeals, the respondents must show 
some " clear affirmative power *' conferred by the statute. 
As we fail to find the power to issue a subpcena duces 
tecum granted, I think that such power does not exist, 
that the subpoena was unauthorized and should have been 
set aside. 

Opinion by Ingraham, J. All concurred. 
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Order reversed, with $io costs and subpoena vacated. 

Frederick B, Van Vorst {David McClure^ William Jay y 
and Walter T, Rosen^ of counsel) for appellant. 

John W. Hutchinsotiy Jr., for respondent. 



PEOPLE, ex reL H. B. SMITH CO. v. ROBERTS. 

Supreme Courts Third Department^ Appellate Division ; 

March, 1 898. 

7 axes ; foreign corporations doing business in this Stated A foreign 
corporation whose only business in this State consisted in 
soliciting orders through agents, upon which orders the goods 
are shipped from the factory in a foreign State to the pur- 
chasers, is not taxable here.* 

Certiorari issued out of the Supreme Court directed to 
James A. Roberts, as Comptroller of the State of New 
York, commanding him to certify and return to the office 
of the clerk of the County of Albany all and singular his 
proceedings in assessing a franchise tax upon the relator 
for the year ending November i, 1895. 

The papers submitted show that the only business 
carried on by the relator, a foreign corporation, in this 
State during the year ending November i, 1895, was that 
of soliciting orders through agents, and that when the 
orders were obtained, the goods were shipped from its 
factory at Westfield, Mass., to the purchaser. 

Heldy that such a business cannot be taxed in this State. 
Brennan v. Titusville, 153 U. S. 289 ; Robbins v. Shelby 
Co. Taxing District, 120 id. 489. 

* See Note on Taxation of Foreign Corporations Doing Business 
in this State, ante^ p. 206, 
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In the carrying on of its business of soliciting and ob- 
taining orders within this State, the relator had the lease 
of an office in New York City in which it kept samples of 
the value of about $4»CXXD, and it also kept a bank account 
in which the average balance was $3470. But such fact 
did not render the relator liable to taxation under the 
provisions of chapter 542, Laws of 1880, and acts amenda- 
tory thereof, on account of said lease, or for the value or 
amount of said samples and bank balance. Such lease* 
bank account and samples were merely incidental to the 
business of soliciting orders and making sales, which the 
relator could carry on in this State without being liable 
to taxation. People ex reL Wash, Mills Co. v. Roberts, 
8 App. Div, 201 ; 151 7V1 F. 619 ; People ex reL Lembeck 
& Betz E. B. Co. v. Roberts, 22 App. Div. 282. In the case 
last cited it is said that '' the fact that the machinery with 
which an interstate business is carried on is to some extent 
located within this State does not make such business 
taxable here." See People ex reL Pe'nn. R. R. Co. v. 
Wemple, 6$ Hutiy 252 ; People ex reL Seth Thomas Clock 
Co. V, Wemple, 133 N. V. 323. 

We are unable to discover from the papers submitted 
to us that for the year ending November i, 1895, the re- 
lator had any property in this State liable to taxation 
under the act of 1880, unless possibly the '* odds and ends 
of repairs ** kept on hand during said period of the ave- 
rage value of $500. The value of the property thus liable 
to taxation is too inconsiderable to be considered^ 

Opinion by PUTNAM, J. All concurred. 

Determination of Comptroller reversed, with $50 costs 
and disbursements. 

Edmund Z. Cole and John B. Green^ for the re- 
lator. 

T, £, Hancock and G. D. B. Hasbrouck, for the Comp- 
troller. 
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LINTNER V. LONG ISLAND MUT. FIRE INS. CO. 

Supreme Courts Montgomery Special Term ; January ^ 

1898. 

.Security for costs ; assignee for benefit of creditors."] A plaintiff as- 
signee for the benefit of creditors cannot be required to give 
security for costs, under Code Civ. Pro., {3268, subd. 4, which 
provides that such security may be required of an " official 
assignee."* 

Motion to vacate an order requiring plaintiff to file 
security for costs. 

The order was granted under section 3268 of the Code 
-of Civil Procedure. The plaintiff is a general assignee 
for the benefit of creditors. This action is brought upon 
a cause of action accruing before the assignment. It is 
•claimed that the order is justified under subdivision 4 of 
section 3268. The section provides that " the defendant 
In an action brought in a court of record may require 
security for costs to be given, as prescribed in this title, 
where the plaintiff was, when the action was commenced, 
•either . . . 

♦ Sections 3268 to 3279, both inclusive, of the Code of Civil Pro- 
cedure contain the provisions requiring the plaintiff to give secu- 
rity for costs and the method of enforcing this requirement. Sec- 
tion 3268 provides for such security to be given when the plaintiff is 
a non-resident, a foreign corporation, a person imprisoned for a 
crime, " the official assignee of a person so imprisoned, the official 
assignee or official trustee of a debtor : or an assignee in bank- 
ruptcy ... an infant whose guardian ad litem has not given 
rsuch security, except as otherwise provided," etc. 

Under the new United States Bankruptcy Law, (approved July 
I, 1898), this section apparently applies to actions brought by the 
official trustee in State courts, as provided under section 23 of the 
■act. But such trustee, it would seem, need not give undertakings 
on appeal (section 25c). 
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" 3. A person imprisoned under execution for a crime ; 
or 

'' 4. The official assignee of a person so imprisoned ; 
the official assignee or official trustee of a debtor ; or an 
assignee in bankruptcy ; where the action is brought upon 
a cause of action, arising before the assignment, the ap- 
pointment of the trustee, or the adjudication in bank- 
ruptcy. . /* 

Heldy that the motion should be granted. It is claimed 
that the plaintiff herein is an official assignee. My atten- 
tion is not called to any statute in which a like designa> 
tion is made of an assignee for the benefit of creditors, 
although such assignees are frequently referred to. An 
official assignee, within the meaning of the section quoted, 
it seems to me, can be well defined to be a person ap- 
pointed hy^ or under the direction of the court, and who 
derives his authority from some action of the courts 
There are assignees of this kind, and the provision of the 
section read in conjunction with the other provisions 
would seem to indicate that the legislature had in mind 
the assignees of insolvent debtors ; for " Persons impri- 
soned under execution " are first mentioned, and imme- 
diately follows, " The assignee or official trustee of a 
debtor." Under the provisions of the Revised Statutes, 
the trustees of insolvent debtors were resorted to, for 
relief from imprisonment ; and under the present provi- 
sions of the Code, an insolvent debtor may present his 
petition, with a schedule of his assets, and other matters 
required by the Code, and, upon certain facts appearing, 
the court must make an order directing the execution of 
an assignment by the debtor. Such an assignee may 
well be ermed an official assignee. And in the same 
manner, trustees may be appointed of the insolvent 
debtor, and assignment may be made to him or them. 
Official assignees were known under the English law, but 
they were persons who were appointed by the court. 
Assignees in bankruptcy were known to the federal laws^ 
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but they were also elected or chosen by the court, or 
under the direction of one of its officers. I think it may 
be said that it was this class of assignees that the provi- 
sion of the Code referred to, and not one who derives his 
authority by virtue of a contract or agreement with the 
debtor. 

If I am correct, the plaintiff is not within a descrip- 
tion of any of the officers who are required to file security^ 
for costs, and the ex parte order should be vacated. 

Opinion by STOVER, J. 

Motion granted. 

W. H. JaycoXy for the plaintiff, and motion. 

N. H. Anibal^ for the defendants, opposed. 



ZIMMER V. METROPOLITAN STREET RY. CO. 

Supreme Court, Second Department, Appellate Division; 

April, 1898. 

1. Appeal from order: dental of motion to resettle case,] An appeal 

lies to the Appellate Diyision from an order made by the 
trial judge denying a motion to resettle a case on appeal. 

2. TAe same; uncontradicted affidavits as to occurrences at the 

trial] Where there is absolutely no conflict in the affidavits 
as to what actually took place at the trial the case should be 
remitted to the trial justice to resettle according to his recollec- 
tion in that respect.* 

Appeal by the defendants from so much of an order 
of the Supreme Court, made at the Queens County Special 
Term as denies the defendants' motion to resettle the 
proposed case on appeal herein. 

* $ee Note on Settlement of Case on Appeal, following this. 
case. 
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Action by Cecilia J. Zimmer against the Metropolitan 
Street Railway Company and the Third Avenue Railroad 
Company. The action was tried before Mr. Justice Gar- 
RETSON and resulted in a verdict for the plaintifiF against 
both defendants ; and from the judgment entered thereon 
an appeal has been taken. A proposed case and proposed 
amendments thereto were made and served, and the same 
were settled by the justice. Thereafter a motion was 
made before him by the defendants for a resettlement, 
and he denied the motion. 

Ife/d, that the order was appealable. N. Y. Rubber 
Co. V, Rothery, 112 N. Y, 592. 

The rule to be applied as to the merits of the applica- 
tion for an order to resettle a case, is stated in the same 
opinion. *' Upon the papers before us there is absolutely 
no conflict as to what actually took place upon the trial 
Avith reference to this request and the exception taken 
upon the refusal to charge it. . . We cannot, of course, 
dictate to a trial court how a case shall be settled, and we 
do not presume to do any such thing in this case. We can 
only say that upon the facts appearing as they do here, 
the motion for the resettlement of the case ought to be 
granted, to the end that the question may again be pre- 
sented to the learned trial judge, so that he may have an 
opportunity to resettle it in such manner as shall be con- 
sistent with the facts ; an opportunity which we are sure 
none would feel greater pleasure in embracing than the 
distinguished and learned judge who presided on the trial 
of this case." 

That was an appeal from an order denying a motion 
to resettle the case, and the court reversed the order and 
directed a resettlement. The case came again before the 
court, about a year later (119 iV. V. 633, and 2 St/v. Ct. 
App. 545), on another appeal from an order of the general 
term, affirming an order denying a motion to resettle ; 
and the court again directed a resettlement. It is twice 
stated in the brief of the learned counsel for the appel- 
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lants that the clerk of the court was directed to correct the 
record, or make the correction in the record, but I do not 
find, in either of the two volumes referred to, any such 
fact stated. 

In Grossman v. Supreme Lodge (i6 Civ, Pro. i?. 215 r 
S. C, 22 St. R. 522) the general term of the first depart- 
ment, Mr. Justice Bartlett writing the opinion, said : 
** In the settlement of a case, what occurred upon the trial 
must be ascertained from what the presiding justice finds 
to be the truth (Matter of Tweed v. Davis, i Hun, 252, 
255), and 'he may hear and consider the affidavits of the 
parties and their counsel, inspect their notes as well as 
his own, and consult his own recollection, as well as other 
accessible means of information, for the purpose of set- 
tling the controversy between the parties concerning what 
may have actually taken place.' But if he is asked to 
place upon the record statements of fact which are at 
variance with his own memory of what happened, he can- 
not be compelled to do so, nor would it be proper that 
he should. It is not only his right, but his duty, to settle 
the case according to his own recollections of what 
occurred, if he is perfectly confident that such recollection 
is correct. This is what we understand to be the posi- 
tion of the learned judge who tried the case at bar. He 
has refused to put the case on appeal in the form desired 
by the counsel for the apellant, because to do so would 
be to depart from the truth as he recollects it. His 
action in this respect is conclusive upon the appellate 
tribunal." 

In Tweed v. Davis (i Hun, 252, 255) DANIELS, J., said : 
" What transpired upon the trial must, therefore, be 
ascertained from what the justice presiding finds to be the 
truth. His determination, after hearing the parties, is 
judicial, and must be conclusive upon the court in the 
disposition of an application like the present one.'* 

The record, however, contains no affidavits contradict- 
ing the affidavits of the defendants upon which the 
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-motion to resettle was made. These affidavits are not 
made on information and belief, but on positive testi- 
mony as to the questions involved, and, in the absence of 
any opinion from the learned justice, we think the case 
should be amended so as to incorporate the several pro- 
posed amendments, on the following principle : Where 
the amendment relates to an exception to the admission 
or rejection of evidence, and it appears that an objection 
was taken, there should be an amendment inserting the 
exception, but not where there was no objection made. 

As to the exceptions to the charge, subject to the sug- 
gestions already made, the applicant for an order of 
resettlement is only entitled to have in the record the 
exact statements made by him upon the trial. As an 
illustration, the proposed case contained the following : 
"** Mr. Thompson : I except to that part of the charge 
that the rule governing the defendant, the Metropolitan 
Street Railway Company's liability, was that it should 
exercise the utmost care and skill of human foresight.*' 

There followed in the proposed case a quotation, from 
the charge, of the words to which the appellant claimed 
that his exception related. The amendment strikes out 
the words quoted by the appellant. The justice allowed 
the amendment, and his decision was correct. The 
appellant is entitled to have the benefit of what he said 
when he excepted. That is sufficient to enable the 
appellate court to decide to what part of the charge the 
exception relates. 

The proposed case, in some instances, contains excep- 
tions by one of the defendants to the charge of certain 
requests made by the other defendant, where the court 
charged as requested, and inserted an exception at the end 
of each request. The stenographer's minutes do not 
show that any such exception was taken at the time of 
the charge and of each request, but they do show that 
certain exceptions were taken at the close of the body 
of the requests. In such cases the appellants are entitled 
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to the insertion of their exceptions at the stage of the 
charge at which they were made, and not elsewhere. 

These suggestions seem to cover all the questions, and 
will, perhaps, assist the learned justice in a resettlement ; 
but we do not mean to be understood as suggesting that 
he is bound to act in any way contrary to his own recol- 
lection of what actually occurred on the trial. 

Opinion by Goodrich, J. All concurred. 

Order appealed from reversed, without costs, and a 
resettlement of case ordered. 

Charles F. Brown {Henry Z. Scheuerman and John 7*. 
Little^ Jr., with him on brief) for the defendants, appel- 
lants. 

Ernest M. Welch^ for the plaintiff, respondent. 



Note on Settlement of Case on Appeal. 

When to be made,] The time to make a case, where the 
trial was before a jury, runs from the time of the trial or of 
a motion for a new trial. Kenney v. Sumner, 12 Misc. 86. 

The service of a proposed decision, and not one which 
has been actually signed by the court or a referee, is not 
sufficient to set the time running within which a party may 
serve a proposed case on appeal. Kohn v, Manhattan Ry. 
Co., 8 Misc. 415. 

JForm.] Where the evidence in a- case is recorded by 
question and answer, and not in narrative form, an appel- 
late court is justified in refusing to consider the case at all 
and in sending it back for resettlement. Shaw v, Bryant, 
19 Sufi^. 618 ; Mead v. Shea, 26 Ifun, 393. 

It is essential that evidence should be stated in narra- 
tive form, and when this is not done, the trial judge may 
properly refuse to settle the case. Donai v. Lutjens, 20 
Misc. 221. 

Stipulations.] A stipulation by counsel to argue a case 
on appeal, without reference to certain matter contained in 
the case, which one of the counsel has moved to have ex- 
punged, makes an error, if there was one, in denying a 
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motion to expunge such matter, entirely harmless. Bear- 
ing V, Pearson, 8 Misc, 277. 

What to contain.'] It is error for the trial judge to arbi- 
trarily strike from the appellant's exhibit any words which 
form a part of it, in settling the case on appeaL Healeyz^. 
Terry, 7 Supp. 321. 

Where evidence, contained in a record in another ac- 
tion, is admitted in evidence upon the trial, by stipulation, 
the appellant is entitled to have such evidence inserted in 
the case on appeal. Griggs v. 'D2ly, 45 Supp, 309 ; s. c, 26 
Civ. Pro. R. 190. 

Evidence given in support of a counterclaim, which was. 
subsequently excluded by the court, should be contained 
in the case on appeal, if the appellant desires it, and where 
the trial court refuses to include it in the case as settled, an 
appeal from his determination will lie. Gleason v. Smith,. 

34 ^««, 547. 

The appellate court has nothing to do with the reasons 

which actuate a judge in his allowance or disallowance 

of an amendment to a proposed case and such reasons 

cannot be considered upon the merits of an appeal. Ar- 

kush t/. Hanan, 60 Hun^ 518. 

Where nothing appears, in a case on appeal, to show that 
it has ever been settled or been orderea on file the case 
should be stricken from the calendar. Williams v. Lind- 
blom, 87 Hun^ 303. 

In an action involving the signature of a person to a 
written instrument, where the case on appeal does not con- 
tain the evidence given by experts as to the handwriting 
nor the exhibits b^ which comparisons were made, the 
court will not set aside the verdict of a jury as against the 
weight of evidence on that point. Root v, Strang, 77 Hun^^ 

14. 

A circuit judge may insert in a case such facts transpir- 
ing on the trial of a cause as he conceives necessary to ren- 
der his charge intelligible, although not insisted upon by 
either party. Walsworth v. Wood, 7 Wend. 484. 

The respondent is not entitled to have evidence as to 
the facts placed in a case upon appeal, where the appeal is 
taken merely upon certain questions of law. Firth v. 
Rehfeldt, 47 Supp. 474. 

The trial judge may correct the statement of his charge 
although the parties have agreed upon it as it appears in 
the case. Root v. King, 6 Cow. 569. 

The trial judge cannot strikeout testimony not objected 
to in the proposed amendments. Denison v. Seymour, 5 
Wend. 103, 
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Resettlement. \ After an argument and decision of an 
appeal, it is too late for the defeated party to apply for a 
resettlement of the case in order to obtain a different state 
of facts upon the record by the insertion of questions and 
answers, which he deemed immaterial in making up his 
case, and which, for the first time, appear material to him 
after an adverse decision. Kettle v. Turl, 14 Misc, 637. 
See also Hix v. Edison Electric Light Co., 12 App. Div. 
627, where the motion was made by the respondent to re- 
settle the case after a decision had been rendered. 

Where an appellate court delays the argument to allow 
one of the parties to amend the case and have it resettled, 
and such party unreasonably delays having such settlement 
made the judgment should be affirmed. Gray v. Ameri- 
can Bank Note Co., 14 Supp. 885. 

Statement that it contains all the evidence. \ The absence of 
a statement in the case that it contains all the evidence 
raises the presumption that evidence was given on the trial 
sufficient to support the judgment. Kissam v. Kissam, 21 
App. Div. 142. 

A statement contained in the case on appeal that *' the 
foregoing contents are all the testimony and proceedings 
heard on the trial of said action " does not comply with the 
rule requiring the statement that the case contains all the 
evidence. Becker v, Fischer, 13 App. Div. 555. 

A statement, in a case on appeal, that '* the foregoing 
case contains all the evidence relating to the matters con- 
tained in said case and bill of exceptions " is sufficient. 
Oaksmith v. Baird, 19 App. Div. 334. 

A statement that " the foregoing is a complete record 
of all the testimony taken on the trial of the above entitled 
action, and is a true record of all the proceedings thereat'* 
is not equivalent to a statement that it contains all the evi- 
dence. Hannon v. Gallagher, 19 Misc. 347. 

Appeals^ ** Appeals seeking to review the action of the 
trial judge m settling a case are not regarded with favor, 
and the decision of the trial judge is conclusive upon the 
appellate tribunal, except in cases where it is apparent that 
there has been upon the resettlement a denial of a substan- 
tial right." Supm. Ct. Gen. T., ist Dep. James v. Work, 
22 Supp. 123, 125. 

Where there is a dispute as to the facts, in settling a 
case, and the trial judge has determined from his recollec- 
tion and any other sources of information, what took place 
on the trial his decision cannot be reviewed on appeal. 
Tweed v. Davis, i Hun^ 252 ; Porter v. Parks, 2 Id. 675 ; 

Vol. V. — 19 



290 VOLUME V. 



Note on Settlement of Case on Appeal. 



Green v. Shute, 7 Supp, 69 ; Grossman v. Supreme Lodge, 5 
Id, 122. 

Where there are conflicting affidavits as to exactly what 
took place at the trial, and the judge settles the case by 
inserting therein the facts as he recollects them, his mem- 
ory being assisted by the affidavits, his determination is 
final so far as the appellate court is concerned. Dearing 
V. Pearson, 8 Mtsc. 277. 

" It will not do for the trial judge to decline to resettle 
merely because the matters sworn to have occurred before 
him do not appear in the stenographer's notes ; he must 
go further and put his refusal upon the ground that they 
did not occur, in which case his certificate will be conclus- 
ive, so far as any right to a resettlement is concerned. The 
practice is somewhat similar to that which prevails on re- 
quiring amended returns from a justice's court. The order 
made m such case does not require the justice to amend 
the return in any particular manner, but to certify by way 
of further return whether certain things alleged to have 
occurred did or did not take place." Foster v. Standard 
National Bank, 21 Misc. 8. The court held, in that case, 
that where there was no substantial dispute as to the facts 
which occurred upon the trial, if they do not appear en- 
tirely frivolous or wholly immaterial, the appellant is en- 
titled to have them in the record on appeal. 

Where the trial court refuses to comply with certain re- 
quests to charge, on the ground that he had already charged 
substantially what was requested, the appellant has a right 
to have such requests inserted in the case upon appeal. 
The trial court has no right to exclude them on the ground 
that they are immaterial. The appellant is entitled, as of 
strict right, to have the case show the actual facts occur- 
ring on the trial, leaving the appellate court to determine 
the question of immateriality. New York Rubber Co. y. 
Rothery, 112 .A^. K. 592. This case went to the court of 
Appeals again on the same question (119 N. F. 633), and 
Che court said : *' On appeal from a former order denying a 
^notion to resettle the case herein, this court reversed the 
order and granted the motion. The case was brought be- 
fore the trial court, who again refused to resettle it, basing 
:the refusal upon what it describes in its order, as an inser- 
tion of the * actual history ' of the matter in regard to which 
it was sought to have the case amended. The court here 
^held that there is nothing in the * history ' inconsistent with 
•or contradictory of the fact upon which the prior decision 
/Vvas based. Order reversed and motion granted." 

Cpn^lusive upon hearing] Upon the hearing of the ap- 
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peal the case as settled by the trial judge is conclusive aS 
to what took place at the trial. Urquhart v. City of Og- 
densburg, 97 N. Y, 238 ; Hunt v. Bloomer, 13 Id. 341. 

Incorporation of opinion.^ In Tolman v. Syracuse, Bing- 
hamton & New York R. R. Co. (92 yV. Y. 353), it is said, at 
pag;e 356 : "The order at special term recites that it is 
made * on reading and filing the decision of the court/ thus 
referring to the opinion which was the only decision made, 
and which forms a part of the record. The order is not 
intelligible without reading the opinion and it constitutes a 
part of the record as much as the affidavits and notice of 
motion which are referred to in the earlier part of the or- 
der, and shows that the motion was denied upon the 
grounds stated in the opinion. The order of the general 
term is also very specific and expressly states that the 
order of the special term was affirmed upon the opinion of 
the judge at such term. In view of these facts, we think 
the opinion must be considered as a part of the several 
orders referred to and as incorporated therein. There can 
be no doubt, therefore, as to the ground on which the de- 
■cision was based. While the opinion cannot, ordinarily, be 
referred to to show the ground upon which an order is 
made, this case is not brought within any such rule. The 
reason for the rule is it forms no part of the record, and, 
therefore, it cannot be referred to to explain the meaning 
of the record. Here the opinion constitutes an important 
and material part of the record and is expressly referred 
to in the orders." 

The general rule that an appellate court is not to look 
beyond the order, to ascertain the ground of judgment, 
does not apply when the terms of the order are ambiguous, 
or, when the order itself refers to the opinion. Snyder 
■V. Snyder, 96 N. Y. 88. 
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NAUMER V. GRAY. 

Supreme Courts Second Department^ Appellate Division^ 

April, 1898. 

1. Husband and wife; husbands liability to wifes attorney: action 

for separation^ An attorney can maintain an action against a 
husband for professional services rendered to the latter's wife 
in prosecuting^ an action on behalf of the wife against the hus- 
band for a separation on the ground of cruelty; otherwise 
where the action brought was for an absolute divorce. 

2. The same; motion for alimony; res adjudicata']. It seems, that 

where a motion for counsel fees has been made in the original 
action, whether granted or denied, this measures the liability 
of the husband, and an action cannot thereafter be maintained 
by the attorney for his services to the wife.* 

* The proposition that the determination of a motion for coun- 
sel fees made in the action between the husband and wife is res ad-- 
judicata, so far as the right of the attorney for the wife is concerned 
to recover compensation from the husband, is a debatable one.. 
There is good authority for saying that a motion for counsel fees 
must be made in the original action before judgment, and that a 
direction for the payment of such fees in the final decree is irregu- 
lar. Beadleston t/. Beadleston, 103 N, K. 402. This rests upon 
the very good reason that the counsel fee is ordered to be paid for 
the purpose of enabling the wife to defend (Code Civ. Pro.S 1769), 
or prosecute the action, and the necessity ceases with final judg- 
ment. It frequently happens that on the motion the proofs are 
unsatisfactory because of being presented by affidavits without the 
opportunity for cross-examination, and the motion is denied or an 
inadequate fee is allowed. Upon the trial it may, and perhaps 
often does appear, that the attorney for the wife is entitled to more 
than was allowed in the preliminary motion, but if that motion was 
res adjudicata there is no relief whatever open to him. These re- 
marks are based on the theory that such an action can be main- 
tained in any event, which is the principal decision in the text. 

Section 1769 of the Code of Civil Procedure provides that where 
an action is brought, either for a divorce or a separation the court 
may, in its discretion " during the pendency thereof ," from time to. 
time, make and modify an order and orders requiring the husband 
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Appeal by the plaintiff from a judgment of the Su- 
preme Court in favor of the defendant entered upon the 
dismissal of the complaint by direction of the court after 
a trial at the Kings County Trial Term. 

to pay any sum or sums of money necessary to enable the wife to 
carry on or defend the action. As already said it has been held 
that the order for counsel fee must be made before the final decree 
is entered and that it is irregular to make a provision in the judg- 
ment for counsel fee. Beadleston v, Beadleston, 103 N, K. 402. 

In People ^x r//. Commissioners of Charities V. Cullen(i53^. K 
•629), a decree of separation from bed and board had been entered 
against the defendant in an action by his wife. The decree did not 
provide that any alimony should be paid to thC'Wife, but did pro- 
vide that either party could apply at the foot of the decree at any 
time thereafter, upon showing that the condition of the parties had 
changed, for a modification of the decree as to alimony. The de- 
fendant was arrested and convicted in a magistrate's court of dis- 
orderly conduct for failure to support his wife, and the court of ap- 
peals, in reversing the conviction, held, practically, that the decree 
in the divorce suit was res adjudicata as to the liability of the de- 
fendant to support his wife and that if the wife had any rights what- 
ever as against the defendant in this direction she should apply in 
the former suit. 

In Hoefler v. Hoefler (4 N. V, Ann. Cos. i), where in an action 
for separation, an order had been made requiring the defendant 
husband to pay alimony and it appeared that the mother of the de- 
fendant, with knowledge of the separation suit and of the order for 
the payment of alimony, had induced him to depart from the State 
and had furnished him with the means of so doing, for the purpose 
of avoiding the payment of alimony and getting beyond the juris- 
diction of the court, it was held that an action could be main- 
tained by the wife against her mother-in-law for the damages caused 
by the non-payment of the alimony. 

In McCarthy v. McCarthy (137 N. Y, 500), in an action for 
divorce brought by the wife, no motion had been made for counsel 
fee pending the action until a report of a referee, in favor of the 
wife, had been affirmed by the court, but no judgment had been 
entered. A motion was then made for the counsel fees which the 
wife had already incurred, and an order denying the motion was 
affirmed. In discussing the point the court said, at page 503 ; 
" This application is based upon the affidavit of one of the plaintiff's 
attorneys, and shows that the counsel fees asked for represent what 
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This action is brought by John Naumer, to recover 
the value of legal services rendered to one Mary C. Gray, 
the wife of the defendant, Pendleton B. Gray, in the in- 

he has charged the plaintiff, besides the disbursements, etc. The 
allowance of such an item, which has reference to the past, within 
the Beadleston case (103 A^. K. 402), is not authorized by the Code. 
If. as it is hinted in the affidavit, the judgment of divorce should be 
appealed from, then upon an application wherefrom that fact 
should appear, and it should also appear that in order to maintain 
and defend her rights an allowance ought to be made, the court 
would be justified in granting one. Upon such an application if 
it should appear that in previously carrying on her action the plaint- 
iff had incurred expense the payment of which was essential to be 
made in order that she might further maintain or prosecute her 
rights under the judgment, it would be quite within both the letter 
and the spirit of the statute to comprehend in an allowance the un- 
paid item of the past." 

In Percival v. Pcrcival, {i2\ N, K 637), in an action by the wife 
for a separation, the trial court allowed an item of $300 in the decree 
to the wife for the repayment of sums expended by the plaintiff in 
her support and maintenance since the commencement of the action. 
Upon appeal the general term struck out this item, as appeared 
from the opinion, because the court had no power to allow it. The 
question of power, however, did not appear in the order of the gen- 
eral term, and, because of that fact, the court of appeals considered 
it a discretionary order, and refused to consider the fact that the 
general term had made its decision on the ground that the court 
did not have power to allow the item in question ; and the court 
said, at page 638 : 

" Upon the termination of the action, the court, in rendering 
judgment for the plaintiff, had the power to give such directions as 
the nature and circumstances of the case required. The general 
term had power to review the discretion exercised by the special 
term and to strike out the $300 as improvidently allowed under all 
the circumstances, but it had no right to do so upon the ground 
that the lower court had no right to allow it . . . We understand 
the rule to be, unless it appears in the record, of which the opinion 
forms no part, that the action of the court was based upon want of 
power we cannot review it . . . The order of the general term may 
have been made, so far as the record discloses, in the exercise of a 
conceded discretion, and if not, it was the duty of the appellant to 
procure it to be so settled as to show that it was not" The court 
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stitution and prosecution of an action by her against the 
defendant for a separation upon the ground of cruel and 
inhuman treatment. The trial court held that such an 
action could not be maintained, and dismissed the com- 
plaint, and from the judgment entered on that decision 
this appeal is taken. 

Held^ that the action could be maintained. It is con- 
ceded by both learned counsel that, under the law in 
England, a solicitor who, in good faith and on probable 
cause, carries on or defends a wife's divorce suit with her 
husband, can recover at law of him compensation for his 
services ; and this doctrine, originally established in ac- 
tions for separation, has been extended to suits for disso- 
lution of marriage. 2 Bish, Mar, Div, & Sep. § 973. In 
this country the authorities are conflicting, though the 
counsel for the respondent insists that the great weight 
of authority is against the maintenance of such an action. 
The only authority on this question in New York is that 
of Phillips V, Simmons (11 Abb, Pr. 287), where Mr. Jus- 
tice BONNEY at Special Term, held that the action would 
not lie. It is first to be observed that there is a radical 
distinction between an action for divorce or dissolution of 
the marriage tie and an action for separation. I think 
that a careful examination of the decided cases in this 

also says in that case that it was the duty of the defendant to sup- 
port his wife and if he failed to discharge that duty after suit was 
instigated against him, and she was compelled to procure and 
expend money for that purpose, upon the termination of the action, 
the court, in rendering judgment for the plaintiff had the power to 
give such directions as the nature and circumstances required. 

See Note on Allowance of Alimony to Defend, i N, Y, Ann, 
Cas, 228, following Cohen v, Cohen, Id, 226, where it was held, in an 
action by the husband against his wife for an absolute divorce, that 
the jKJverty of the husband was no defence to her application for 
^Mmony peniUnte lite. See also Halsted v, Halsted, Id, 230, where it 
was held that alimony and counsel fee could be awarded to the wife 
for the purjKJse of prosecuting an appeal from a judgment against 
her, in an action for absolute divorce. 
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country will show that, while an action like the present 
cannot be maintained where the services were rendered 
in an action for divorce, it will lie where the action was 
for separation only. 

The first case cited by Judge BONNEY is that of Shel- 
ton V, Pendleton (i8 Conn, 417). That action was for 
services rendered to the wife in a suit for absolute divorce. 
It was held that the husband was not liable for such ser- 
vices. This decision was placed on the ground that " the 
duty of providing necessaries for the wife is strictly mari- 
tal, and is imposed by the common law in reference only 
to a state of coverture and not of divorce. . . The hus- 
band could never have been placed under obligation to 
provide for the expenses of its dissolution. . . Neces- 
saries are to be provided by a husband for his' wife to 
sustain her as his wife, and not to provide for her future 
condition as a single woman, or perhaps as the wife of 
another man.*' The learned judge added : " Indeed, it 
cannot be said truly that divorces, to the extent allowed 
by our law, are matters of necessity, but rather of privi- 
lege and favor." In other words, luxuries rather than 
necessaries. The criticism on the laws of Connecticut in- 
volved in this remark may be well founded, but it is by 
no means equally applicable to the laws of this State. 
The next case is that of Wing v. Hurlburt (15 Vt, 607). 
In this case, also, the services were rendered in an action 
for the dissolution of the marriage, and the decision was 
similar to that in the preceding case. In the opinion , 
however, the distinction is sharply drawn between an action 
for support and maintenance and that for a dissolution of 
the marriage : ** When the wife was compelled to institute 
proceedings against him, in law and equity, to compel 
him to furnish her with a support and maintenance, the 
legal assistance furnished was deemed necessaries, for 
which the husband was made liable. . . But to dissolve 
the bonds of matrimony between them, on her request, 
or to resist his petition for that purpose, cannot be con- 
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sidered as necessary for her safety or preservation, so as to 
enable her to procure professional assistance therefor, on 
his credit and at his cost." The next case is that of 
Dorsey v, Goodenow {Wright's Nisi Prius [Ohio], 120), to 
recover for services rendered in an action for a divorce. 
It was held the ac^tion could not be supported. This case 
possibly makes, inferentially, for the broad proposition 
asserted by the respondent, for the opinion draws no dis- 
tinction between an action for divorce and an action for 
separation. It is said : " Here the service was for the wife 
in a proceeding against the husband, intended to affect 
his conjugal rights. It would be difficult, against such 
facts, to raise a presumption of assent." Thus it will be 
5een that not one of the cases quoted by Justice BONNEY 
is an authority in point for his decision, while in two of 
them the arguments of the opinions are against the doc- 
trine decided by him. 

Now, for a brief review of the other decided cases. 
In Coffin V. Dunham (62 Mass. [8 Cush^ 405), the husband 
was held not liable for legal services rendered the wife in 
successfully defending a divorce suit brought by him 
against her. This decision was placed on the ground that 
the statutes of the State had granted the courts no 
authority to make allowances for alimony or counsel fee 
in matrimonial actions, and that, therefore, the mainte- 
nance of the action would be against public policy. How- 
•ever, in Conant v. Burnham (133 Mass, 503), the husband 
was held liable for services rendered the wife in defend- 
ing her against her husband's complaint for assault and bat- 
tery. In Dow V, Eyster (79 ///. 254), where the husband 
was held not liable for the services of the wife's attorney, 
the action was for absolute divorce. The same is true of 
McCullough V. Robinson (2 Ind, 630). In Iowa the decis- 
ions, or at least the dicta of the opinions, are involved in 
no small degree of conflict. The latest is that of Sherwin 
t/. Maben (78 lowa^ 467), which endeavors to reconcile the 
former decisions, and is to be regarded as the exponent 
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of the present state of the law. From this case it would 
seem that the husband is not liable for services ren- 
dered the wife in a divorce suit brought by her, but is 
liable for services rendered the wife in a suit brought by 
him against her. In Morrison v. Holt (42 N. H. 478), it 
was ruled that the husband was not liable to an attorney 
for services rendered his wife in prosecuting a libel for 
divorce against him, upon the ground of his adultery. In 
the opinion the distinction between an action for an abso- 
lute divorce, and a divorce a mensa et thoro on the ground 
of cruelty is recognized and stated. In Graves v. Cole 
(19 Penn. St. 171), it was held that the husband was not 
liable for the board of his wife*s witnesses while attending 
court on the trial of an action for divorce, and that the 
wife's remedy was by application in the divorce action. 
In Gossett v. Patten (23 Kans. 340), the plaintiff rendered 
services to the wife in the defense of a divorce suit brought 
against her by her husband. The husband discontinued 
the suit. It was held that he was liable for the plaintiff's 
services. In Williams v, Monroe (57 Ky. [18 B. Mon.'] 514), 
the husband was held not liable for services rendered the 
wife in her action for divorce. In the opinion it is said : 
" The doctrine is well settled that when the conduct of 
the husband toward his wife makes it necessary that she 
should apply to the law for securing either protection or 
support, the husband will be chargeable for the expense 
thus rendered necessary by his own misconduct. Such is 
the case where the wife finds it necessary for her safety to 
exhibit articles of peace against her husband, and also 
where she is compelled to seek a separate maintenance in 
the form of alimony. This doctrine was recognized in the 
case of Billings v. Pilcher and Hauser (7 B. Mon. 468). 
But in the cases mentioned, the marital relation still sub- 
sists between the parties, and the husband's liability arises 
out of the obligation which the law imposes upon him to 
support and protect his wife." In Clarke v. Burke (65 
Wis. 359), the action was for services rendered in a suit 
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for absolute divorce. The decision was the same as in the 
case last cited, but again in the opinion is recognized the 
distinction between an action to dissolve the marriage tie 
and an action for protection and support for the wife who 
is to continue as such. (See, also, Warner v, Heiden, 28- 
Wis, 517). Yeiser v. Lowe (69 iV. W. Rep, {Neb:\ 847), 
was for services in an action for absolute divorce ; and it 
was held, on the authority of Shelton v. Pendleton (18 
Conn, 417), that such services were not necessaries. In 
Kincheloe v, Merriman (16 S, W, Rep, [Ark,] 578), it was 
said : " We cannot well understand how a suit for divorce 
could be necessary or actually afford protection to the 
wife against personal abuse on the part of the husband. 
A proceeding against him to compel him to keep the 
peace might be necessary and might have the desired 
effect." 

From this review of the cases in which the liability of 
the husband for services rendered to the wife in matri-^ 
monial actions has been denied, it will be seen that they 
were cases of absolute divorce, and that the decisions in 
all of them, except that in the Massachusetts case, pro- 
ceed on the ground that the purpose of the actions is to 
dissolve the marital relationship, and not- to protect or 
support the wife in her condition as such ; which ground 
is wholly inapplicable to an action brought for a separa- 
tion. 

On the other hand, in Sprayberry v. Merk (30 Ga, 81),. 
it was held that in a suit for divorce the wife might 
charge the husband without his consent for the real value 
of such services as might be necessary to her in the con-^ 
duct of the suit. This doctrine is limited by Glenn v. 
Hill (50 Ga, 94) to cases where the action for divorce has 
been terminated. If the action for divorce be pending, it 
would seem that the proper practice is to apply in that 
suit for alimony and counsel fees. In Peck v. Marling,. 
Admr. (22 W. Va. 708), it was held that the husband is. 
liable to the suit of the attorney for the wife if the suit 
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was for a divorce a mensa et tharo^ because of his cruelty 
or of apprehension on her part of bodily hurt, though he 
is not liable for services rendered in a suit for divorce or 
separation because of his abandonment or desertion. In 
McCurley v. Stockbridge (62 Md. 422), the English law is 
adopted in its entirety, and the estate of a deceased hus- 
band is held responsible for services rendered the wife in 
a suit against the husband for divorce. 

I think from this collation of the decided cases it may 
fairly be said that the weight of American authority is in 
favor of the maintenance of an action like the present. 
To succeed in it the plaintiff must show affirmatively that 
the suit was for the protection and support of the wife, 
and that the conduct of the husband was such as to render 
its institution and prosecution reasonable and proper. 
The remedy afforded the plaintiff to obtain in the divorce 
action alimony and counsel fees does not preclude the 
maintenance of this suit. In England it would seem that 
not only is such a remedy not exclusive, but that the so- 
licitor may, in addition to the amount awarded him as 
counsel fees or expenses, recover of the husband such 
further sums as would be properly chargeable between 
the solicitor and his client. (2 Bisk. Mar. Div. & Sep. § 
•973). We should hesitate to accept such a rule, and be 
inclined to the opinion that, in case an application had 
been made in the divorce action and the court had therein 
determined the alimony and counsel fees to be awarded 
the plaintiff, such determination conclusively established 
the measure of the husband's liability. People ex rel. 
Comrs. of Charities v. CuUen, 153 N. Y. 629. However, 
no evidence was taken on the trial, and it may be that 
there is no such point in the case, and, therefore, we do 
not assume to decide the question. 

Opinion by CULLEN, J. All concurred. 

Judgment reversed and new trial granted, costs to 
abide the event. 
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SHEEHY V. CITY OF NEW YORK. 

Supreme Court y First Department ^ Appellate Division r 

May, 1898. 

I. Municipal corporation ; notice of claim before suit ; requisites,] A 
notice of claim for damages for personal injuries against'the City 
of New York, filed with the corporation counsel* which does not 
contain, in addition to the time and place of the injuries, a no- 
tice of intention to commence an action therefor, is insuffi- 
cient within the statute (Z. 1886, c. 572).* 

8, TAe same ; waiver,] The corporation counsel has no power to 
waive the requirement of the statute, and if the notice served is 
insufficient, his acceptance of it as good, and entry in his 
records accordingly, is ineffectual. 

Mo^tion by the plaintiff, for a new trial upon a case 
containing exceptions, ordered to be heard at the Appel- 
late Division in the first instance, upon the dismissal of 
her complaint by direction of the court after a trial at the 
New York Trial Term. 

Agnes Sheehy brought this action to recover for per- 
sonal injuries which she claimed to have received by fall- 
ing into a hole in the sidewalk upon a street in the city of 
New York, alleging that the hole constituted a serious 
defect and that it was permitted to exist because of the 
negligence of the defendant. Her complaint contained 
the usual allegations in such cases, and also set forth that, 

* See Note following this case on Notice of Claim against Mu- 
nicipal Corporation. 
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before the action was begun, the claim upon which it was 
founded was presented to the comptroller for adjustment, 
but that he paid no attention to it, and no part of it had 
been paid. It contained a further allegation that, before 
the action was begun, notice of the intention to begin the 
action, and of the time and place at which the injuries 
were received, had been filed with the corporation counsel. 
Upon the trial, after giving evidence as to her injuries and 
the defect which she claimed to have existed in the side- 
walk, the plaintiff swore as a witness a clerk in the ofHce 
of the corporation counsel, who produced a book kept in 
that office, in which notices of intention to sue are 
entered when the same have been filed. The heading of 
the page and entry under it were as follows : 



«« 



« 



Notices of Intention to Commence Action. 

Chapter 572, Laws of 1886. 

Nov. 10, Agnes Sheehy, R. & E. J. O'Gorman, 49-51. SepC 23. '94 

Chambers St. 

" West side of Personal injuries IStOOO claimed 

Washington Ave., caused by falling 

bet. 174th & into a deep hole 

175th Sts. in sidewalk/' 

This evidence was not received, and the plaintiff 
•excepted to its rejection. The plaintiff then offered in 
evidence a paper produced by the corporation counsel, of 
which the following is a copy : 

"*' In the Matter of the Claim of Agnes Sheehy against the Mayor, 
Aldermen, and Commonalty of the City of New York. 
" Gentlemen : Please take notice that Agnes Sheehy claims and 
demands from the mayor, aldermen, and commonalty of the city of 
New York five thousand dollars, damages for personal injuries sus- 
tained by her by falling upon the sidewalk on the west side of 
Washington avenue, in the city of New York, between One Hun* 
dred and Seventy-Fourth and One Hundred and Seventy-Fifth 
streets, on the 22d day of September, 1894 ; there being at the time 
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a deep hole or depression in the sidewalk at that point, and the 
street gaslights not being lit. 

' Dated New York, November loth, 1894. 
" Respectfully, yours, Agn£s Sheehy, Claimant. 

" R. & E. J. O'GORMAN. 
" Attorneys for Agnes Sheehy, 49 and 51 Chambers Street, New 
York City. 

"To Hon. Ashbel P. Fitch, Comptroller, and Hon. William H. 
Clark, Counsel to the Corporation." 

This paper was read in evidence. The court ruled 
that this notice was not a compliance with the statute * dis- 
missed the complaint, and ordered the exceptions on that 
ruling to be heard in the first instance in the Appellate 
Division. 

Held, that the notice served was not a compliance with 
the provisions of the statute. The effect of the law is 
that no cause of action exists until the notice required by 
this statute has been filed. Curry v. City of Buffalo^ 135 
A^. K 368. The requirement of the statute is imperative. 
It cannot be waived by any ofHcial, but it stands at the 
threshold of the action as an essential condition to its 
maintenance ; and unless that section has been complied 
withy as it is required by the law, no right of action exists. 
The entry in the book of the corporation counsel, which 
was offered and rejected, showing the construction which 
the clerk who made the entry put upon the notice, is a 
matter of no importance. As the law does not give to 
the corporation counsel, or to a clerk in his office, the 
right to waive the filing of this notice, it certainly does 

* Z. 1886, c. 572, { I, provides that no action shall be maintained 
against the city of New York for damages for personal injuries 
alleged to have been sustained by its negligence, unless it shall have 
been commenced within one year after the cause of action shall 
have accrued, or unless notice of the intention to begin the action, 
and of the time and place at which the injuries were received, shall 
have been filed with the counsel to the corporation, or other proper 
law officer thereof, within six months after such cause of action 
shall have accrued. 
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not give to him the right to construe an insufficient paper 
as the notice required by the statute ; but in all cases the 
question is, whether the notice, which is shown to have 
been filed, complies with the requirements imposed by 
the law. The entry in the book of the corporation coun- 
sel would be evidence that a notice had been filed ; and if 
the notice itself were not produced, such entrj' might be 
some evidence of its contents ; but when the paper itself 
is produced, its sufficiency depends upon what is in it; 
and an insufficient notice is not to be helped out because 
the corporation counsel or anybody else has seen fit to 
accept something which does not comply with the require- 
ments of the statute. 

The complaint alleges the service of two notices, one 
upon the comptroller, and one upon the corporation 
counsel. The paper in question was evidently served 
upon each officer, because it is directed to each one. The 
notice to the comptroller is one provided for by section 
123 of the Consolidation Act (£. 1882, c. 410.) That is 
simply the presentation of the claim giving the comp- 
troller information as to the manner in which the claim 
accrued, that he may, if necessary, take steps for its ex-^ 
amination and adjustment. But that is not the notice 
required by the act of 1886 (Babcock v. Mayor, etc., of 
N. Y., 56 HuHy 196), and a notice to the comptroller is 
not a sufficient notice of an intention to sue, as was held 
in the case last cited. The difference between the two 
notices is this ; The one served upon the comptroller 
need only state the fact of the claim, with the circum- 
stances under which it accrued, so that he may proceed 
to adjust it. The one served upon the corporation coun- 
sel is to state, not only these facts, but the additional 
fact of an intention to commence an action; and in the 
requirement of a notice of intention to commence an ac- 
tion lies the distinction between the two notices. The 
legislature has seen fit to provide expressly that in the 
notice to the corporation counsel should be stated, not 
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only the time and place at which the injuries were re- 
ceived, but a notice of an intention to commence the ac- 
tion. One is just as essential as the other, and both are 
expressly required by the provisions of the statute. It 
has been held more than once that this statute is to be 
strictly construed. Foley r. Mayor, i App. Div. 586 ; 
Missano v. Mayor, 17 Id. 536 ; Burford v. Mayor, 26 Id. 

22$. 

The right to bring an action depends upon the service 
of a particular notice containing a particular statement, 
and that notice must be so framed that the facts appear 
by necessary statements, or by necessary inference from 
what is stated, or else the notice does not comply with 
'the statute. The inference of intention to begin an ac- 
tion is sought to be drawn from the facts which the law 
requires to be stated in addition to the fact of intention. 
Thus the requirement of a notice is expunged from the 
law, although the legislature has especially directed it to 
be inserted, in addition to the facts which are contained 
in this notice. 

The requirements are clear and plain. The paper must 
contain a notice of an intention to commence an action. 
That particular thing is required by law. In each case 
the question presented is whether, looking at the notice, 
there is contained in it the statement required. It is not 
to be helped out by an inference from what is ordinarily 
done by men, or by a suggestion that, unless such inten- 
tion existed, the notice would not have been served. The 
simple question is whether the notice itself contains the 
essential statement. To go outside of the paper itself, 
and to permit that question to be determined by infer- 
ences not contained in it, would be to add an element of 
uncertainty to each one of these cases, which is not re- 
quired or permitted. There is nothing complicated or 
difficult about the requirements of the statute, and the 
only safe rule to be adopted, in our judgment, is that the 
notice must contain substantially the thing prescribed in 
Vol. V. — 20 
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the law ; and an intention to sue, if it can be inferred at 
all, must arise necessarily from the words contained in 
the notice itself, and it cannot be inferred from the mere 
fact of serving an insufficient notice addressed to the cor- 
poration counsel. 

Exceptions overruled, motion for a new trial denied, 
' and judgment ordered for the defendant upon the ver- 
dict. 

Opinion by RUMSEY, J. All concur, except BARRETT 
and Ingraham, JJ., dissenting. 

David McClure^ for the plaintiff, appellant. 

Theodore Connoly, for the defendant, respondent. 



Note on Notice of Claim Against Municipal Cor- 
poration. 

In generaLl The general provisions of law applicable to 
notices to be given before actions are to be brought against 
municipal corporations as they exist at the present time, 
are found in section 3245 of the Code of Civil Procedure, 
which applies to actions on contract, and chapter 572 of the 
Laws or 1886 (3 i?. S. 9th Ed. 2686), which applies to actions 
for torts. In actions on contract the only penalty under 
this provision of the Code for not giving notice is that if 
the plaintiff succeeds, he is not entitled to costs. On the 
other hand, in actions sounding in tort, if the notice is not 
given and the complaint does not allege that fact, the ac- 
tion cannot be maintained. There are various provisions in 
the charters of the different cities requirinc^ notices to be 
£^iven to officers specified in each case before actions are 
brought, and, from the authorities hereafter cited, it ap- 
pears that not only the provisions contained in the general 
laws, but also those contained in the special acts must be 
complied with, in order to maintain an action against a 
municipal corporation. It is held that the general and spe- 
cial acts are in pari materia and that neither the general 
nor the special act can be held to repeal the other, unless 
it clearly appears that that was the intention of the legisla- 
ture. 
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Counties.] It is said in a note to i J^. S., 9th ed., page 
594 : ** It seems that an action can not be maintained 
against a county upon a claim arising on contract which 
the board of supervisors has jurisdiction to audit as a county 
charge ; that the payment of such a claim can be enforced 
only by presenting it to the board of supervisors for audit ; 
that such board can be compelled by mandamus to act, and 
to specify items allowed and rejected, but, ordinarily cannot 
be compelled to allow any specified amount ; that the jur- 
isdiction of the board of supei*visors is original and, as such, 
exclusive and reviewable only by a court, by mandamus or 
certiorari^ that after the amount of such claim has been thus 
settled, the only method of enforcing payment is by man- 
damus to compel the board of supervisors to include the 
amount in the annual tax levy of the county, and by manda- 
mus to compel the county treasurer to pay the amount 
from the proceeds of such tax." Citing, in addition to 
sections of the statute, Taylor v. Mayor, etc., of N. Y., 82 
' JV. Y. 10 ; People ex rel, Sutliff v. Supervisors of Fulton, 
74 Hun^ 251 ; People ex reL O'Mara v. Supervisors, 40 
St. R, 238 ; afif'd 43 St. J^, jj ; People ex rel, Bevins v. 
Supervisors of Warren, 82 Ifun, 298. 

It is also said, in the same note, that claims arising ex 
delicto are not ordinarily subject to audit by the boara of 
supervisors, but are only enforcible by actions directly 
against the county in its corporate name. 

Towns.] It is also said in a note to section 162 of the 
town laws (i ^. S. otb ed., pp. 767, 768), that an action can- 
not be maintainea against a town on a claim arising ex 
-contractu, but that the claim must be presented to the town 
board, which can be compelled to audit the same, as pointed 
out in the case of the claim against the county, citing. Peo- 
ple ex rel. Read 7;. Board of Town Auditors of Smithville, 
85 Hun, 1 14 ; People ex rel. Slater v. Smith, 83 Hun, 432 ; 
People ex rel. Oppenheimer Pub. etc., Co. v. Pople, 81 Hun, 

Villages.] Villages appear to come under the general 
provisions of L. 1886, c. 572, and of section 3245 of the 
Code, there being no special act in reference to them. 
Spaulding v. Village of Waverley, 12 App. Div. 594 ; s. c, 
44 Supp^ 112. 

Contracts.] Section 3245 of the Code of Civil Procedure 
provides : " Costs cannot be awarded to the plaintiff in an 
action against a municipal corporation in which the com- 
plaint demands a judgment forasumof money only; unless 
the claim upon which the action is founded was, before the 
commencement of the action, presented for payment to the 
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chief fiscal officer." This enactment was contained in 
chapter 262 of the laws of 1859 and has remained substan- 
tially the same ever since that time. 

A number of the earlier decisions held that section 3245 
applied to an action for a tort as well as to actions ex con- 
tractu (Fisher v. Village of Cortland, 42 Hun^ 173 ; Dressel 
V, City of Kingston, 32 Huriy 526 ; Judson v. village of 
Olean, 40 Hun^ ie8), but these cases were overruled in 
Gage V, Village of rfornellsville, 106 N. Y, 667, where it was 
said that the provisions of section 3245 of the Code, were, 
substantially, are-enactment of chapter 262 of the Laws of 
1859, and that there was no such change in the language 
of the section of the Code as would require or permit a 
change in the decisions made under the statute before the 
Code was enacted. See Howell v. City of BuflEalo, 15 -A^. K. 
512. 

The rule that such statutes only applied to actions ex 
contractu was reiterated in Harrigan v. City of Brooklyn 
(119 N, Y, 156, aflPg 5 Suf>p, 637), where the charter of the 
city provided that no action or special proceeding should 
be begun against the City of Brooklyn unless it should ap- 
pear by the complaint that, at least thirty days had elapsed 
'* since the claim or clairaSy upon which said action or spe- 
cial proceeding is fouoded, were presented in detail and 
duly verified by such claimant or claimants to the comp- 
troller of said city for adjustment." Z. 1888, c. 583, title 

«*» § so- 
Some of the special acts, however, provide that the 

claim must be presented in cases ex delicto^ as well as those 
arising ex contractu. Reining v. City of BufEalo, 102 N. K 
309 ; Minick v. City of Troy, 83 N, Y, 514. 

Tort5:\ Chapter 572 of the Laws of 1886 (3 R. S. Xq'Ca 
ed.] page 286), was evidently passed to overcome the effect 
of these decisions, and to afford a protection to municipal 
corporations against actions in tort brought without notice. 
It provides as follows : 

*' No action against the mayor, aldermen and common- 
alty of any city in this State having 50,000 inhabitants or 
over, for damages for personal injuries alleged to have 
been sustained by reason of the negligence of such mayor, 
aldermen and commonalty, or of any department, boards 
officer, agent or employee of said corporation, shall be 
maintained, unless the same shall be commenced within one 
year after the cause of action therefor shall have accrued^ 
nor unless notice of the intention to commence such action 
and of the time and place at which the injuries were re- 
ceived shall have been filed with the counsel to the corpor- 
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ation or other proper law officer thereof within six months 
after such cause of action shall have accrued." 

An action by a husband for the loss of his wife's ser- 
vices, through the negligence of the defendant, is an action 
for personal injuries, within Laws of 1886, chapter 572, 
and cannot be maintained against the municipal corpora- 
tion, unless commenced within one year and notice of in- 
tention to sue is filed within six months after the cause of 
action accrued. Kellogg v. Mayor, etc., of N. Y., 4 .A^. Y, 
Ann. Cos. 182 ; s. c, 15 App,^Div. 326. 

General (tnd special laws.] Where there are special laws 
pertaining to the subject of giving notice to a municipal 
■corporation before bringing an action against it for per- 
sonal injuries resulting from negligence, unless such laws 
-cover the whole subject and are inconsistent with the gen- 
eral act on the subject both the special and general laws 
must be complied with. Where both laws require the giv- 
ing of notice to a certain officer of the municipality, it does 
not appear to be necessary to give two notices to him, but 
the one served must contain all that is required by both 
the general and special laws. Walsh v. City of Buffalo, 
92 Hun, 438 ; Curry z/. City of Buffalo, 135 N. Y, 366. 

In Kelly v. Mayor, etc., of N. Y. (19 Misc. 257), it was 
held that, an action against the city ot New York for dam- 
ages caused by a nuisance suffered to exist through its 
negligence, could not be maintained by compliance only 
with sections 123 and 1104 of the Consolidation Act, requir- 
ing the presentment of an account or claim against the 
city, etc. There must also be a compliance with the pro- 
visions of Z. 1886, c. 572. 

The limitation contained in the charter of the City of 
Albany as to actions arising upon claims (Z. 1883, ^- ^9^^ 
title 3, § 51), does not apply to an action for personal in- 
juries. Jones V, City of Albany, 151 N. Y, 223 ; La 
Flamme v. City of Albany, 91 Hun, 65. 

In Lewis v. City of Syracuse (13 App, Div. 587), it was 
held that Z. 1886, c. 572, could not be held to appeal or 
amend a special act applicable to the City of Syracuse 
alone (Z. of 1885, c. 26), which provided a limitation for 
such actions. To the same effect, see Moriarty v. City of 
Albany, 8 App. Div. 118. 

Form and contents.] Oral notice is insufficient ; it must 
be in writing. Foley v. Mayor, etc., of N. Y., i App. Div. 
586. 

The commencement of an action cannot be considered 
such notice as was required under L. 1886, c. 572. Curry 
^.City of Buffalo, 135 N. Y. 366. 
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The person making a claim against a mnnicipal cor- 
poration in compliance with section 3245 of the Code must 
show that he has some authority to make it, where he is 
not himself the plaintiff, in order to entitle the claimant to- 
costs upon succeeding in the action. Spaulding v. Village 
of Waverly, 12 App. 2>iv. 594 : s. c, 44 Supp. 112. 

See Sheehy v. City of rJ. Y., ante, p. 301, where it was 
held that the notice must contain a statement of the intent 
to sue or it would be insufficient 

JSennce,} The notice required under Z. 1886, c. 572, 
must be served personally ; service by mail is insufficient. 
Burford t'. Mayor, etc., of N. Y., 26 Afp, Div. 225. 

It is not enough to show that it actually reached the 
hands of the person for whom it was intended and was as a 
matter of fact in his possession. Id,\ Missano v. Mayor, etc.,. 
of N. Y., 17 App, Div. 536. 

In the last mentioned case the notice was served on the 
comptroller and sent by him to the corporation counsel and 
it was held that this was' insufficient ; that it must be 
served personally by the plaintiff or his duly authorized 
agent. 

See to same effect Babcock v. Mayor, etc., of N. Y., 56 
Hun^ 196. 

The chief fiscal officer of a city or village is the treasurer, 
although he has no power to adjust claims against the cor- 
poration. Gage V, Village of Hornellsville, 106 N. y. 667 ; 
Dressel v. City of Kingston, 12 Hun^ 526 ; Baine v. City of 
Rochester, 85 N, I^. 523 ; Fisher v. Village of Cortland, 42 
Hun^ 173 ; Judson v. Village of Olean, 40 Id, 158 ; Hunt v. 
City of Oswego. 45 Id, 30^ ; Or the comptroller, where 
there is one. Williams ik City of Buffalo, 25 Hun^ 301. 

The supervisor of a town is the chief fiscal officer where 
there is no town treasurer. Stanton v. Town of Taylor, 19 
Supp, 43 ; s., c, 45 St. R, 906. 

See, also, for discussion as to who is the chief fiscal 
officer, Taylor v. City of Cohoes, 42 Hun^ 654 ; more fully 
reported 5 St, R, 92 

Pleading^ The complaint must allege the proper giving 
of the notice required by the statute or it will be dismissed. 
Foley V, Mayor, etc., of N. Y., i App, Div, 586. 

Costs\ Where a plaintiff is not entitled to costs, because 
not having given the notice in an action against a municipal 
corporation under section 3245 of the Code, the defendant 
is not entitled to costs under section 3229, entitling the 
defendant to costs in certain actions specified, unless the 
plaintiff is so entitled. Baine v. City of Rochester, 85 N, K 

523. 
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ANDREWS V. SCHOFIELD. 

Supreme Courts First Department ^ Appellate Division; 

March, 1898. 

1. Attachment ; affidavit on information and belief ; sufficiency ; 

cause of action]. An affidavit based on information received by 
the deponent by telephone, from an attorney in Philadelphia, 
to the effect that the person named in that city had given in- 
formation to the attorney sending the message, of all the facts 
necessary to state a cause of action, which facts are enumerated, 
is insufficient proof of a cause of action upon which to issue a 
warrant of attachment and the warrant should be vacated upon 
the application of the defendant.* 

2. The same ; motion to vacate ; specifying ground of motion,\ A 

notice of motion to vacate a warrant of attachment, made on 
the ground of jurisdictional defects, need not specify the parti- 
cular grounds relied upon. 

3. The same ; when motion can be made\ The fact that no prop- 

erty has been attached, or that there has been considerable de- 
lay, does not defeat a motion to vacate the warrant, when made 
by the defendant. 

Appeal by the plaintiff, Arthur W. Andrews, from so 
much of an order of the Supreme Court, made at the New 

* This case reiterates the rule which is found in Note on Affida- 
vits on Information and Belief (2 N, Y. Ann, Cas, 58), that courts 
are inclined to give very little probative force to affidavits made to 
secure warrants of attachment, where it appears that the evidence 
of the affiant is purely hearsay. For cases decided since that note 
was prepared, see Ladenburg v. Commercial Bank, 2 N, Y, Ann. 
Cas, 397, (Cl Appeals) ; Einstein v. Climax Cycle Co. 3 Id^ 203 ; aff'd 
13 App. Div, 624 ; appeal dismissed. 152 N, Y. 648 ; Lehmaier v. 
Buckner, 4 N. K Ann, Cas, 82; s. c, 14 App, Div, 263/ 
Tucker v, E. L. Goodsell Co., 4 A'. Y, Ann, Cas, 86 ; s. c, 14 
App, Div, 89; Hoorman v. Climax Cycle Co., ^ App. Div, 579; 
aff'g 3 N, Y, Ann, Cas. 201. 

See also Note on Proof of Cause of Action to Sustain Attach- 
ment, 2 N. Y. Ann. Cas. 359. 
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York Special Term, as vacates a warrant of attachment 
theretofore granted in the action. 

The plaintiff, iLS assignee of one Francis P. Sibley, who 
was a resident of Philadelphia, in the State of Pennsyl- 
vania, applied for a warrant of attachment against the 
property of the defendants, Sevill Schofield, and others, 
who were non-residents, also residing in Philadelphia, 
upon the affidavit of Arthur W. Andrews, plaintiff, who 
alleged, upon information and belief, based upon an affi- 
davit of one Wilson Wallace Thompson, that a cause of 
action existed, and that the defendants were non-residents. 
By the affidavit of Mr. Thompson, it appears that he was 
managing clerk in the office of the plaintiff's attorney ; 
that on the day the application was made deponent had 
received a communication over the telephone from Phil- 
adelphia from one John Sparhawk, informing the deponent 
that Mr. Sibley, of Philadelphia, had assigned to the 
plaintiff his claim against the defendants ; that said Spar- 
hawk also informed the deponent that the defendants 
were all residents of Philadelphia, and that the defendants 
became indebted to Sibley in the sum of $985, which the 
defendants had promised to pay, and that that amount 
was then due, payment of which had been demanded, but 
was refused ; that Sparhawk also informed the deponent 
that Sibley had assigned that claim to the plaintiff, and 
that Sparhawk's knowledge, upon which he based his in- 
formation, was that said Sibley had informed him there 
were no counterclaims, set-offs or discounts to his claim 
against the defendant, and that Sparhawk had further in- 
formed the deponent that the amount of this claim had 
been admitted by the defendant to him as being true and 
correct. This was the only allegation of fact tending to 
show that a cause of action existed in favor of the plaint- 
iff against the defendants. 

Held^ that this affidavit was insufficient to justify the 
court in granting the attachment. By section 636 of the 
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Code it is provided that, to entitle the plaintiff to such a 
warrant, he must show by affidavit, to the satisfaction of 
the judge granting the same, that one of the causes of ac- 
tion specified in section 635 exists against the defendant. 
There is nothing here but the statement of a person in 
New York, who received over the telephone a communi- 
cation which purported to come from Philadelphia, and 
which the receiver recognized as from a Mr. Sparhawk, 
who was counsel for a Mr. Sibley in Pennsylvania, and 
that that communication contained the information that 
Mr. Sibley had sold goods to the defendants in Philadel- 
phia, and that the defendants were indebted to him in the 
amount stated. This is entirely insufficient as evidence 
of any fact. It is simply the statement over the telephone 
of a person in Philadelphia who says that somebody else 
told him of the existence of the fact tending to prove a 
cause of action. The evidence is not only hearsay, but 
there is no evidence to show that any one who had knowl- 
edge of a fact tending to show a cause of action had made 
the statement of such a fact. It does not seem that in- 
formation derived in such a manner can be said to be any 
evidence tending to prove that a cause of action exists. 
The motion is made in this case by the defendants, not 
by one who has acquired a lien subject to that of the at- 
tachment, and the question is whether, assuming that the 
court had jurisdiction, it should have granted an attach- 
ment upon such evidence, and we do not think it was 
sufficient. 

The appellant, however, insists that, as the notice of 
motion specified no irregularity, the motion should have 
been denied under rule 37 of the General Rules of Prac- 
tice. The motion, however, was not made on the ground 
that the attachment was irregular, but that there was no 
evidence to justify the court in granting it. The applica- 
tion, therefore, was based upon the merits and not upon 
an irregularity. 

We think that the motion could be made, notwith- 
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standing that it did not appear that any property had 
been attached by the sheriff under the warrant of attach^ 
ment. By section 682 of the Code it is provided that the 
defendant, or a person who has acquired a lien upon or 
interest in his property after it was attached, may, at any 
time before the actual application of the attached property 
or the proceeds thereof to the payment of a judgment re- 
covered in the action, apply to vacate or modify the war- 
rant of attachment. This section does not limit the right 
of a defendant to move to a case in which the warrant has 
been executed by a levy. The section gives him the right 
to apply to vacate the attachment at any time before the 
property levied upon under the attachment is applied to 
the payment of a judgment recovered in the action. To 
entitle a person who has acquired an interest in the de- 
fendant's property to make the motion, it must appear 
that the property in which he has such an interest has 
been levied on under the attachment ; but this provision 
has no application to a motion made by the defendant. 
Where the defendant moves, he may do so at any time 
before, as well as after, the warrant has been executed by 
a levy. To justify an application of a person other than 
the defendant, he must show that property has been levied 
upon under the attachment and that he has acquired an 
interest in or title to such property. 

Nor were the defendants barred by laches from mak- 
ing this motion. The statute expressly gives them the 
right to move at any time before the attached property is 
applied to the payment of the judgment entered in the 
action in which the attachment is granted, and the mere 
lapse of time is no objection to the granting of the mo- 
tion. Nothing appears to show that any act of the defend- 
ants has misled the plaintiff, or induced him not to take 
such further proceedings as would be necessary to pro- 
tect him. To hold that a mere delay in making the mo- 
tion would be such laches as to defeat his right to vacate 
the attachment would be to disregard the provisions of 
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the Code which expressly allow the motion to be made at 
any time before the disposition of the attached property. 

Opinion by INGRAHAM, J. Van Brunt, P. J., Bar- 
rett, RuMSEY and McLaughlin, JJ., concurred. 

Order affirmed, with ten dollars costs and disburse- 
ments. 

Henry S. Wardner, for the plaintiff, appellant. 

Benjamin N. Cardoza, for the defendant, respondent* 



JENKINS V. BROOKLYN HEIGHTS R. R. CO. 

Supreme Court, Second Department, Appellate Division ;^ 

April, 1898. 

Railroads : transfer ticket ; time limit,'] A transfer ticket, given 
by a street railway, under L. 1890, c. 565, § 104, as amended by 
L. 1892, c. 676, requiring such a company to give one con- 
tinuous trip between any two points on the line for a single 
fare, contained a condition that it should be used within ten 
minutes of its receipt by the passenger, — Heid, that the pas- 
senger had a right to wait until a car approached in which 
there was an unoccupied seat, and upon his allowing several 
cars to pass in which there was no accommodation, and taking 
a seat in a car passing after the ten minutes had expired, the 
the company was liable in an action for damages for expelling 
him from the car.* 

♦ See Barker v. Central Park, etc., R. R. Co., (3 N, Y, Ann, Cas. 
313), where it was held that a rule of a street railroad company not 
to make change in payment of fares for a greater amount than $2.00- 
was a reasonable one, and that the company was not liable in dam- 
ages to one who had been expelled after tendering a five-dollar bill, 
and had refused to pay his fare unless the conductor would change 
it. See also notes to this case. 
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Motion by the plaintiff for a new trial made on a case 
containing exceptions, ordered to be heard at the Appel- 
late Division in the first instance, upon the dismissal of 
the complaint by the direction of the court after a trial at 
the Kings County Trial Term. 

This action was brought by John Jenkins, to recover 
damages for having been ejected from one of the cars of 
the defendant company. 

Briefly stated, the facts, as developed on the trial are 
as follows : The plaintiff rode from the Wall street ferry 
on the Montague street car of the defendant, and at the 
corner of Montague and Court streets received a transfer 
ticket of the defendant, authorizing him to take a Fulton 
street car from the corner of Court and Montague streets. 
The transfer ticket read : " Void after time punched, and 
good only for this current trip on any line of this com- 
pany, and in either direction from the junction of Court 
and Montague streets." It was two-thirty P. M. when the 
plaintiff received this transfer ticket, and it was punched 
at the figures two-forty, allowing ten minutes for the 
transfer. The plaintiff, who was afflicted with hernia, his 
truss irritating him, desired to get a car in which he could 
^it down. The first car which came along was so crowded 
with passengers that it did not stop to take on any who 
were waiting. The second car stopped, but was already 
so full that passengers were standing in the aisle. The 
plaintiff did not attempt to get on board. The third car 
which came along going in the right direction afforded 
vacant seats, and the plaintiff got aboard. 

The evidence is that the conductor took up the trans- 
fer ticket of the plaintiff, along with others, and went out 
upon the rear platform, when, after sorting over the trans- 
fers, he came back into the car and told the plaintiff that 
the time limit on his transfer had expired, and that he 
would have to pay his fare, at the same time calling atten- 
tion to a posted rule of the company which provided that 
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the transfer tickets must not be honored after the time 
punched in the margin, and, if they were taken by the 
conductors, they would not be allowed in the accounting. 
The conductor tendered the plaintiff the transfer ticket 
which he held in his hand, and demanded that the plaint- 
iff pay his fare. This he refused to do, and the conduc- 
tor called a policeman and ejected the plaintiff, and it is 
alleged that the policeman, acting on the orders of the 
conductor, arrested the plaintiff, taking him to the police 
court where he was afterwards discharged, but this evi* 
dence was not allowed to appear in the case. It does not 
appear that any more force was used than was necessary^ 
in removing the plaintiff, and we are asked to determine 
whether the facts in the case were sufficient to justify the 
court in allowing the jury to pass upon the evidence. 

Heldy that it was error to dismiss the complaint. The 
main question presented is whether the plaintiff was within 
his legal rights. If he had a right to be in that car, with- 
out the payment of a second fare, then it was clearly un- 
lawful for the defendant, through its servants, to eject 
him, and he has a right to have the judgment of a jury 
upon his action. The real question involved, then, is 
whether the defendant has the right to make an arbitrary 
rule, which compels its patrons to take the first car which 
comes along, regardless of its capacity to give them ac- 
commodations, in order that they may have the benefits 
intended to be secured by the law of this State. It is 
true, as was held in the case of Townsend v. N. Y. 
Central, etc., R. R. Co. (56 N. K 295), citing the case of 
Hibbard v. N. Y. & Erie R. R. Co (15 Id. 455), that a rail- 
road company has the right to '' establish reasonable reg- 
ulations for the government of passengers upon its trains, 
and forcibly eject therefrom those who refused to comply 
with such regulations," and that a regulation " requiring 
passengers either to present evidence to the conductor of 
a right to a seat, when reasonably required so to do, or 
to pay fare, is reasonable ;" but the case now under con- 
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sideration presents no facts to bring it within this rule. 
Section 104 of chapter 565 of the Laws of 1890, as 
amended by chapter 676 of the Laws of 1892, provides 
that " Every such corporation entering into such contract 
shall carry or permit any other party thereto to carry be- 
tween any two points on the railroads or portions thereof 
embraced in such contract any passenger desiring to 
make one continuous trip between such points for one 
single fare, not higher than the fare lawfully chargeable 
by either of such corporations for an adult passenger. 
Every such corporation shall upon demand, and without 
extra charge, give to each passenger, paying one single 
fare, a transfer, entitling such passenger to one continu- 
ous trip to any point or portion of any railroad embraced 
in such contract, to the end that the public convenience 
may be promoted by ihe operation of the railroads em- 
braced in such contract substantially as a single railroad 
with a single rate of fare." This is a statute extending 
the rights of the individual, and " to the end that public 
convenience may be promoted," and is to be liberally 
construed and strictly enforced to accomplish these ob- 
jects. Is it compatible with the provisions of this statute 
that the railroad company should make it depend for its 
•operation upon the individual taking a car within ten 
minutes, regardless of the condition of the car which the 
defendant offers for such services ? We think not. The 
language of the law is that " Every such corporation en- 
tering into such contract shall carry . . • any pas- 
senger desiring to make one continuous trip between such 
points for one single fare, . . ." and '' upon demand, 
and without extra charge," shall ''give to each passenger 
paying one single fare, a transfer, entitling such passen- 
ger to one continuous trip." The statute makes the limi- 
tation ; it is that a passenger desiring to make one con- 
tinuous trip" shall, upon demand, be given a transfer, 
which entitles him to " one continuous trip," not upon 
the car where he is then riding, but upon the car to which 
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be is transferred, and this is done " to the end that the 
public convenience may be promoted by the operation of 
the railroads embraced in such contract substantially as a 
single railroad with a single rate of fare." If the con- 
necting company offered no car within ten minutes, 
would this rule be reasonable ? Is it any more reason- 
able if the company affords no car which permits the 
passenger to ride in comfort and safety ? '* It is quite 
apparent that a carrier of passengers/' says the court in 
the case of Barker v. Central Park, etc., R. R. Co. (151 
JV. Y. 237), " must make and enforce such reasonable 
rules as will enable it to discharge its duties to the gen- 
eral public in a proper manner," but this is no warrant for 
a corporation charged with the duty of transporting pas- 
sengers in a safe and comfortable manner to make and 
enforce a rule which enables it to discharge its duties to 
the public in an improper manner. 

" Standing room in the passageway," says the court in 
the case of Willis v. Long Island R. R. Co. (34 N. Y. 670), 
** is not proper accommodation for passengers. That part 
of the car is just what its name indicates, a way through 
the car. Each passenger seated in the car has a right to 
pass along the way at any and all times, and he, therefore, 
has a right to insist that it shall be at all times open and 
unobstructed. The company cannot rightfully compel a 
passenger to stand in it instead of furnishing him with a 
seat, and even if he consents to do so, they have no right 
, to place him there as against the passengers who are 
seated." Again, in the same case the court says : " So 
far as the statute recognizes an obligation on the part of 
railroad companies to furnish their passengers with proper 
seats inside of their cars, it simply affirms a principle of 
the common law and enforces a duty springing from their 
relations as carriers of passengers, and their undertaking 
with each passenger to transport him safely and properly 
over their road." 

In the case of Werle v. Long Island R. R. Co. (98 
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N, V. 650), the court says : " The sale of tickets by the 
defendant at that station for passage on that train bound 
it to furnish a safe and secure place for its passengers to 
ride and comfortable accommodations for their conven- 
ience." To the same effect is the case of Thorpe v. N. Y. 
Central, etc., R. R. Co. (76 N. Y. 402). The individual 
may waive these rights and may submit to the annoyance 
and discomfort incident to travel in over-crowded convey- 
ances, but the fact that thousands of persons do waive 
their rights each day does not justify the railroad com- 
pany in establishing a rule compelling people to do so, or 
to forfeit their rights under the law of the State. A reg- 
ulation that the passenger should take the first car which 
afforded him a seat or suitable accommodations would 
meet all the requirements of the law, as it would evidence 
the good faith of the individual in his desire to make a 
continuous trip, but an arbitrary time limit, applying 
equally to the feeble and infirm, and which is only suffi- 
cient to allow a very narrow choice of cars, cannot be said 
to be such a reasonable regulation as the company is jus- 
tified in making under the law. 

In a very similar case occurring in Detroit (Heffron v. 
Detroit City R. Co., 16 Law. Rep, Ann. 345), where the 
plaintiff was given a transfer ticket reading : ** This slip 
will not be honored unless presented at the intersection 
of the Woodward avenue line and line punched in margin, 
within fifteen minutes of time punched, for a continuous 
trip only," the appellate court sustained the trial court 
in its judgment in favor of the defendant, but the decision 
was based upon the proposition that the transfer was vol- 
untary on the part of the company, and that it had a 
right to make such terms as it might elect. '*The com- 
pany had the right," says the court, " under the ordinances 
of the city, to treat the Jefferson avenue line as a single 
road, and to charge five cents fare ; but it saw fit to make 
a continuous fare of five cents from any point on the 
Woodward avenue line to the Michigan Central depot, if 
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the transfer was made in fifteen minutes from one line to 
the other. In this case half an hour at least had elapsed. 
If no car had passed within that time, and the car from 
which plaintiflf was ejected was the first one to pass after 
plaintiflf had alighted from the Woodward avenue car, 
the plaintiff may, under a proper declaration, have an ac- 
tion against the defendant, but no such state of facts was 
averred in the declaration in this case . . . As long 
as the defendant had made no contract with the plaintiff 
to carry him, without exceptions or conditions, on both 
lines to the depot for a single fare of five cents, while it 
had not held out to the public that it would do so, and 
when it was not obligated so to do by its own charter or 
the ordinances of the city of Detroit, there was no legal 
reason why it could not make the regulation that it would 
carry passengers to the depot on both lines, for a single 
fare of five cents, provided the transfer ticket was used 
within fifteen minutes after it was punched on the Wood- 
ward avenue line ; and, there being no legal reason why 
this restriction should not be made, the passenger who ac- 
cepts the ticket must abide by its terms.'* The case is 
presented, however, in a very different light when the law 
of the State requires these transfers to be made, and 
makes no other limitation than that the passenger shall 
desire to make one continuous trip. See, also McMahon 
V. Third Avenue R. R. Co. (15 y. <&• 5. 282) ; Dunphy v, 
Erie R. Co. (42 Super. Ct. 128). Angell on the Law of 
Carriers^ § 528. 

As was said by this court in the case of Hanna v, Nas- 
sau Electric R. R. Co. (18 App, Div, 137) : " A transferred 
passenger has not necessarily the right to board the first 
car that approaches on the line, regardless of whether 
there is accommodation for him. . . His duty was to 

wait till a car approached in proper condition to receive 
him. If none came, he could maintain his action against 
the company for breach of the contract to carry him. 
But he could not force himself into a dangerous or im* 
Vol. v.— 21 
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proper position upon the car against the action and re- 
monstrances of the defendant.*' This being good law for 
the corporation, it is equally good for the plaintiff, and it 
fully sustains his contention that he was lawfully upon 
the car of the defendant, and that he was entitled to have 
the jury pass upon the subsequent transaction. 

The transfer ticket, which was given to the plaintiff, 
and which put an arbitrary limit upon the time, did not 
modify the original contract entered into at the time of 
paying the fare ; nor did the plaintiff, in accepting it, 
waive any rights which he had under the original contract. 
Lechowitzer v. The Hamburg-American Packet Co., 59 
5/. Rep. 486. 

It does not seem to be necessary to go into the con- 
sideration of the other points involved in this action to 
any great length, but as the case must be retried, it may 
not be out of place to say that in our opinion the trial 
court was not justified in excluding the evidence as to the 
arrest, transportation in a' patrol wagon and subsequent 
discharge of the plaintiff. If the arrest was made upon 
the order of the conductor, and constituted a part of the 
act of ejectment, it was proper that the jury should be 
allowed to pass upon the facts, and to have the evidence 
before them in estimating the damages which the plaint- 
iff may have suffered by reason of such act. Palmeri v. 
Manhattan Ry. Co., 133 N, Y. 261 ; Lynch v. Metropoli- 
tan El. R. R. Co., 90 Id. TJ. 

Opinion by Woodward, J. All concurred. 

Exceptions sustained and new trial granted, costs to 
abide the event. 



Robert Stewart^ for the plaintiff. 
Charles A. Collins y for the defendant. 
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MATTER OF GARVEY. 
Supreme Courts N, Y. Special Term; July, 1898. 

1. Deposition ; commission from foreign State ; motion to vacate sub^ 

pcena.'] Rule 82 of the General Rules of Practice requiring the 
facts and circumstances showing the materiality of the testi- 
mony of a witness to be examined before trial does not apply to 
a petition for a subpoena to examine a witness under a com- 
mission from the court of a foreign State pursuant to Code Civ. 
Pro. §915.* 

2. Tkc same ; proof of existence of commission."] If it appears to 

the satisfaction of the judge issuing the subpoena that there is 
a commission in existence, that is sufficient without its being 
authenticated pursuant to section 905 of the United States Re- 
vised Statutes.f 

* Rule 82 of the General Rules of Practice applies in terms only 
to §§ 870, 871 and 872 of the Code of Civil Procedure and requires 
that ** the affidavit shall specify the facts and circumstances which 
show, in conformity with subdivision 4 of section 872, that the ex- 
amination of the person is material and necessary." 

It is to be observed that the application under §§ 870-872 is made 
for an entirely different purpose from that where it is made pursuant 
to §§ 915-917. In the former case it is to prepare for trial or to frame 
a complaint and some reason must be shown why the party applying 
cannot adequately protect himself by serving the party with a sub- 
poena to attend at the trial, unless the proceedings are taken to 
frame a complaint. (See Note on Examination tq Frame Complaint, 
I iV. Y, Ann. Cas, 181). Under a commission the examination is 
considered to a limited extent as a part of the trial itself as the party 
or witness whose examination is sought in a foreign State may not 
appear at the trial and the party who institutes the proceedings has 
no way of enforcing the attendance of such party or witness. 

See Matter of Strauss, ante, page 275, where it was held that a 
subpoena diices tecum was unauthorized in the examination of a wit- 
ness under a commission from a court of a foreign State. See also 
Matter of U. S. Pipe Line Co. (4 N. Y. Ann. Cas. 308) and notes, 
for a discussion of when a witness can be punished as for a contempt 
under a commission from a foreign court. 

t It was formerly held that a commission from a foreign State 
was absolutely necessary on which to base an application for a sub- 
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Motion to vacate a subpcena issued on behalf of the 
defendant, the People's Gas Light & Coke Co., to examine 
the plaintiff, James Duane Livingston, in an action pend- 
ing in the Circuit Court of Cook County, Illinois, under 
a commission issued out of said court to a commissioner 
in this State. 

Held^ as stated in head note. The subpoena served 
upon James Duane Livingston is sought to be vacated 
upon three grounds : The first is that the application for 
a subpoena was not made on behalf of any of the parties 
to the suit in which the commission to take testimony 
within the State was issued. It appears, however, from 
the uncontradicted averment contained in the affidavit of 
Isaac Edward Garvey, that such application was made in 
behalf of the defendants therein. It is next urged (2) 
that there was no proof by affidavit that the testimony of 
the witness is material to the party seeking to take it, as 
required by section 915 of the Code of Civil Procedure. 
The affidavit of Mr. Matthew T. Johnson, alleges: 
" Upon information and belief, that the testimony of the 
witnesses above named is material to the defendant in the 
said action of James Duane Livingston v. The People s 
Gas Light and Coke Company, and necessary for the 
proper defense of said action. The sources of deponent's 
information, and the grounds of his belief as to the 
materiality of the testimony of said witnesses are corres- 
pondence had between Seward, Guthrie & Steele. Esqs., 
the said Commissioner Isaac Edward Garvey, Esq., and 
Winston & Meagher, Esqs., of Chicago, Illinois, attorney, 

poena to examine a witness in an action pending there. Matter of 
Savin, 9 Civ, Pro, R, 175. But that decision was subsequently nul- 
lified by an amendment to Code Civ. Pro. § 917 providing that a sub- 
poena may be issued where it appears "that according to the course 
and practice of the court in which the action, suit or special proceed- 
ing is pending, the deposition of a witness taken as the one applied 
for is required to be taken, is authorized to be received in evidence 
on the trial or hearing/' 
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for the said defendant, The People's Gas Light and Coke 
Company. It is claimed that this is insufficient, because 
the facts and circumstances showing the materiality of the 
testimony of the witness sought to be examined has not 
been shown, and a number of cases arising under section 
872 of the Code of Civil Procedure have been cited in 
support of the contention. Such adjudications, however, 
in my opinion, have no application for the reason that 
Rule 82 of the General Rules of Practice, requiring the 
facts and circumstances to be specified, applies only to an 
examination under sections 870, 871 and 872 of the Code. 
Moreover, it was held by Brady, J., in Wittenbrock v. 
Mabins (57 Hun^ 146, 147), that " the issuance of the com- 
mission determines the materiality of the witness to be 
subpcenaed." It is further claimed (3) that the commis- 
sion was insufficient on the ground that it was not authen. 
ticated as required by section 905 of the Revised Statutes 
of the United States. Section 915 of the Code merely 
requires the production of the commission, notice, or 
other paper, authorizing the testimony to be taken. The 
commission in this matter is authenticated by the seal of 
the court out of which it was issued, and the signature of 
the clerk thereof. Besides, the genuineness of the same is 
not questioned by Mr. Livingston. As was said by Brady, 
J., in Wittenbrock v, Mabins, {supra^ p. 147), " section 915 
provides for the examination of a witness, when a commis- 
sion has been issued for that purpose, in an action pend- 
ing elsewhere, in which case the presentation of the com- 
mission required the issuance of a subpoena. The justice 
of this court applied to has, then, nothing else whatever 
to do with the matter. If satisfied there is a commission, 
that is enough." 

Opinion by GlEGERICH, J. Motion denied. 

Hawkins^ Delafield & SturgiSy for the plaintiff and 
motion. 

Sheehan & Collins^ for the defendant opposed. 
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STIERLE V. UNION RAILWAY CO. 

* 

Court of Appeals ; May^ 1898. 
[Affinning 13 Misc. 134.] 

Niglif^enci : horse railroad; degree of care required]. In an action 
against a horse railroad company for injuries caused to the 
plaintif! in falling from a car because of the negligence of the 
driver in switching a car from one track to another, it is error 
for the judge to charge that the defendant was "bound to exer- 
cise all the care and skill which human prudence and foresight 
can suggest to secure the safety of their passengers, ** as this rule 
applies primarily to the mechanical appliances and roadbeds of 
steam railroads, and the driver in a case of this kind was only 
required to use that skill and care which would be required of 
an ordinarily careful and prudent man.* 

* Upon a motion for reargument the court by Gray J. (O'Brien 
and Vann, J J. not voting) reiterated the argument contained in 
the opinion in the text, and said, in denying the motion : 

" In the opinion heretofore handed down it was attempted to be 
shown that, under the particular circumstances of the case, the 
charge made at the request of the plaintiff, that a railroad company 
is bound to exercise all the care and skill which human prudence 
and foresight can suggest to secure the safety of its passengers, 
while correct in some cases, in the present case might well have 
misled the jury into the belief that such was the rule of responsi- 
bility applicable to the decision of the issue between the plaintiff and 
the defendant. The application of such a strict rule under the 
facts of this case would have been quite unjustifiable. 

[Citing and explaining Unger v. Forty-second St. ftc. R.R. Co. 
51 N, Y, 497; Maverick v. Eighth Ave. R. R. Co., 36 Id, 378 ; 
Coddington v, Brooklyn Crosstown R. R. Co., 102 Id, 66.] 

There is nothing in this application for a reargument, other than 
an attempt to show that in our decision of the case we have 
changed a rule of care applicable to the carrier of passengers. We 
have done nothing of the kind ; but have simply pointed out what 
the proper rule was under the issue and the circumstances disclosed 
by the record." 

In Coddington v, Brooklyn Crosstown R. R. Co. (102 M K 65) 
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Appeal from an order of the General Term of the late 
Court of Common Pleas for the city and county of New 
York, reversing a judgment in favor of plaintiff entered 
upon a verdict and granting a new trial. 

This was an action brought by Xavier Stierle, to re- 
cover for personal injuries sustained by the plaintiff while 
a passenger upon one of the defendant's street cars. He 
recovered a verdict ; but, on appeal to the general term 
from the judgment entered thereupon, the judgment was 
reversed and a new trial was ordered. From the order 
granting a new trial the plaintiff then appealed to this 
court. 

The only question of law, which is presented by the 
record, arises upon an exception taken by the defendant 
to the charge of the trial judge, as made upon a request 
of the plaintiff. The plaintiff had claimed, as the act of 

—\- - - — -_-■■-. — — — — ■ I I ■ I _. 

the accident happened at a place where the defendant's road 
crossed the tracks of a steam railroad, by the steam engine coming 
in contact with its car containing the plaintiff and other passengers. 
The charge of the judge was, upon request of the plaintiff's counsel, 
after having charged practically the same as in the case in the text : 
" That this company is not relieved from liability unless it has sat- 
isfied the minds of the jury that this accident could have been 
avoided by human foresight, — by the utmost skill and foresight," 
with the addition that the burden was on the plaintiff to show 
negligence, to which defendant's counsel excepted. The court, in 
discussing the charge said, at page 68 : ** It may be that some por- 
tions of the charge carried the rule of responsibility too far and were 
erroneous ; but the defendant is confined to the particular portions 
which were excepted to. . . The portions of the charge excepted 
to when applied to a carrier of passengers at such a place were 
strictly accurate and are fully justified by ample authority. That, 
under such circumstances, the defendant was bound to use the 
highest degree of care and prudence, the utmost human skill and 
foresight, is the settled law," citing a number of cases. 

It would seem under the decision in the text that each case 
must depend upon its own circumstances in determining whether 
or not in that particular instance the rule, which the court says is 
well settled, should be applied. 
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negligence for which the defendant was liable to him in 
damages, that the car, in which he was a passenger at the 
time, was " suddenly, negligently and carelessly driven 
around a curve in the track upon which it was being 
moved over a switch ;" whereby he was thrown from the 
car and sustained certain personal injuries. The contro- 
versy, upon the facts, was as to whether the accident had 
happened to the plaintiff, as he alleged and testified ; or 
whether, as the defendant adduced evidence to show, he 
was thrown down in attempting to get off the car, while 
it was in motion. In his charge to the jury the trial judge 
had instructed them that the duty owing to the plaintiff 
was, ** that of reasonable care ; that is, the degree of care 
which it is presumed that an ordinarily careful and pru- 
dent man would exercise in the circumstances by which 
he is surrounded . . . the degree of ordinary and reason- 
able care to look out for the safety of others." .At the 
close of his charge the plaintiff made the request, that he 
should charge the jury that, " in respect to carrying pas- 
sengers a railroad company is bound to exercise all the 
care and skill which human prudence and foresight can 
suggest to secure the safety of their passengers." The 
court so charged and the defendant excepted. 

In the prevailing opinion, rendered at the general term, 
upon the reversal of the judgment recovered by the plain- 
tiff, it was held that it was error so to charge and that the 
instruction might have operated to the defendant's pre- 
judice ; inasmuch as the rule declaring the measure of care 
required of a carrier operating a steam railroad, upon 
which cars are propelled with great velocity, is not neces- 
sarily applicable where the act of carriage is performed 
through the £^ency of a street car drawn by horses and 
that the facts shown did not appear to call for the appli* 
cation of any such stringent rule as that laid down. 

Held^ that the judgment should be affirmed. I think 
that portion cf the charge was erroneous, when taken in 
connection with the circumstances under which it was 
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made. The jury had already been instructed that the 
duty owing to the plaintiff by the defendant was to exer- 
cise that reasonable care, which an ordinarily careful man 
would exercise under the circumstances by which he was 
surrounded. But when they were finally instructed, before 
retiring to consider their verdict, that the defendant was 
bound to '' exercise all the care and skill which human 
prudence and foresight could suggest, to secure the safety 
of its passengers," they might reasonably infer that the 
obligation resting upon the defendant, with respect to the 
<iegree of care and skill to be exercised at the time of the 
accident, was as strict as the request made it. But that 
would not be the correct rule. The obligation of carriers 
of passengers to exercise the highest degree of care, which 
human prudence and foresight can suggest, only exists 
with respect to those results which are naturally to be ap- 
prehended from unsafe roadbeds, defective machinery, 
imperfect cars and other conditions endangering the suc- 
cess of the undertaking. Morris v, N. Y. Central, etc., 
R. R. Co., io6 N. Y. 678 ; Palmer v. Penn. Co., 1 1 1 Id. 
488; Palmer v. Delaware & H. C. Co., 120 Id. 170. In 
every case, the degree of care to be exercised is depend- 
ent upon the circumstances and, if the accident is attribu- 
table to the existence of defects in the road, or in the 
mechanical appliances availed of for the operation of the 
railroad, by reason of which there was a possibility of loss 
of life or limb to the traveling public, the strict rule re- 
quiring the highest degree of care and of human skill 
would be applicable. 

The common carrier is not an insurer of the safety of 
its passengers ; but it is, and properly should be, bound 
to use its utmost skill and vigilance to guard against the 
possibility of accidents from the condition of its road and 
of the machinery used in the transportation of passengers. 
In this case the plaintiff, if he was to be believed, was in- 
jured because of the alleged negligent manner in which 
the driver of the car attempted to move or switch his car 
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from one track to the other, in order to cross the Harlem 
River bridge ; then being repaired and permitting the use 
of only one track. Under those circumstances, the de- 
fendant was only liable for the failure of the driver to use 
that skill and care which would be required of an ordin- 
arily careful and prudent man. This the trial judge had 
correctly charged and he was in error in charging further 
as requested by the plaintiff ; however, the rule, as stated 
in tho request, might be correct under different circum- 
stances. Retiring to their room with this stringent in- 
struction sounding in their ears, the jury may well have 
been misled by it and we cannot say that the balance of 
their minds was not affected by the error. 

Opinion by Gray, J. All concur, except O'Brien 
and Vann, J J., who dissent on the ground that the reason 
which requires the exercise of the highest degfree of care 
by a carrier of passengers with reference to roadbed and 
machinery extends with equal force to the use of the road- 
bed and machinery in the operation of cars. There should 
not be a higher degree of care required in providing ap- 
pliances than in using them. 

Order affirmed and judgment accordingly. 

Leopold Leo^ for the plaintiff, appellant. 

Henry L, ScAeuerman, for the defendant, respondent. 
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BERG V, PARSONS. 

Court of Appeals ; June^ 1898. 

[Reversing 90 Hun, 267.] 

BUisHn^ ; liability of owner and contractor ,"1 An owner of land can 
not be held liable for damages to adjoining property caused by 
blasting where the work was all done by a contractor, in 
the absence of evidence of interference by the, owner in respect 
to the manner in which the work should be performed.** 

Appeal from a judgment of the late General Term of 
the Supreme Court, First Department, affirming a judg- 
ment in favor of the plaintiff entered upon the verdict of 
a jury. 

The facts as stated in the dissenting opinion of Gray, 
J. were as follows : 

The plaintiff and the defendant were owners of adjoin- 
ing pieces of real estate in the City of New York. Upon 
the plaintiff's property there was a dwelling house. The 
defendant's property was vacant and was covered with a 
mass of rock, which extended above the curb. The 
defendant made a contract with one Tobin to excavate 
his plot to the depth of ten feet below the curb line, pre- 
paratory to building thereon. In the performance of the 
contract, Tobin appears to have proceeded unskilfully 
and with considerable recklessness, and, in the work of 
blasting, he caused some damage to the plaintiff's house, 
both within and without. For the damage so sustained 
the plaintiff brought the present action. The complaint 
charged, and the case went to the jury upon the theory, 
that the defendant had failed to exercise proper care, or 

♦ See Note on Trespass by Blasting. 3 A^. Y, Ann, Cas. 328 ; 
and Sullivan z/. Dunham, Id. 324. 
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a due regard for the safety of the plaintiff's premises in the 
selection of a competent and careful contractor to do the 
dangerous work of excavating the earth and rock. The 
defense was, in substance, that the person employed by 
the defendant for the purpose was an independent con- 
tractor, having the entire control and management of the 
work, and that, as the result of inquiries showing him to 
be a competent, skillful and careful contractor, the defend- 
ant had made the contract with him. Upon the trial, the 
evidence showed that the defendant had committed to 
one Squier the supervision of the construction of the 
building upon his land and that he acted for him in all 
pertinent matters. Squier was a builder of very consider- 
able experience and had had much to do with contracts 
in the building of houses in the city. He bad never 
heard of Tobin, before giving him the contract for the 
work in question. That work was shown to have been 
plainly of a hazardous nature ; inasmuch as it necessitated 
the blasting out of a ledge of rock, which extended close 
up to the wall of the plaintiff's adjoining house. There 
was evidence to the effect that it was quite possible to do 
this work of excavation without causing injury to the 
adjoining building and that work of that description was 
being constantly done in the city, with safety to adjoin- 
ing premises. The way that Tobin performed his con- 
tract warranted a belief that he was incompetent and 
reckless. He was the lowest bidder for the work. The 
evidence showed him to be an illiterate person and of 
intemperate habits ; whose appearance and surroundings 
might permit inferences adverse to his fitness to do 
responsible work of such a nature. There was testimony 
concerning two previous jobs of a similar nature, from 
which it might be inferred that Tobin was either reckless, 
or lacked skill. Squier testified, for the defendant, to 
having inquired of the representative of a real estate 
operator about Tobin, who spoke of him as a good and 
careful blaster, and he visited two places, to which Tobin 
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had referred him, to see work that he had done. That 
inquiry satisfied him. He denied any knowledge of 
Tobin's habits ; but he made no inquiry concerning them. 
A witness testified to having employed Tobin upon rock 
excavation and to having found him satisfactory in his 
work. While there was evidence of some care having 
been exercised by the defendant's agent, was it of that 
conclusive nature which precluded criticism ? As the 
case stood, it could not be said, as matter of law, that the 
defendant had discharged his whole duty towards the 
plaintiff, in the matter of the selection and employment 
of a proper person to perform the required work. There 
was a fair question upon the evidence, whether, in initiat- 
ing a work which, under the particular circumstances, was 
necessarily [fraught with some danger to the adjoining 
property, the defendant had exercised a reasonable degree 
of prudence in the employment of Tobin. The plaintiff 
was not obliged to show that the defendant knew about 
the characteristics and previous conduct of Tobin ; but, 
there being evidence, in the testimony of the witnesses, 
affecting his capacity and habits, previously to the 
employment, it became a question whether defendant's 
inquiries were sufficient and such as a prudent man would 
have made, who realized the hazards involved to the 
adjoining property and who intended to proceed about the 
employment of a contractor, as he would have expected 
to be done by if the positions were reversed. The plaint- 
iff recovered a verdict for the amount of the expense to 
which he had been put in repairing the damage done to 
his house. It is, of course, evident from that verdict that 
the evidence had failed to satisfy the jury that the defend- 
ant had proceeded in the matter with a due regard for 
his neighbor's rights, or that Tobin was the kind of man 
to be intrusted with a job demanding both skill and a 
sense of responsibility. 



Held^ that the judgment should be reversed. The 
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doctrine of respondeat superior is based upon the re- 
lation of master and servant or principal and agent. 
As no such relation existed between the parties, I find no 
ground upon which the judgment in this action can be 
sustained. 

The rule that where the relation of master and servant 
or principal and agent does not exist, but an injury re- 
sults from negligence in the performance of work by a 
contractor, the party with whom he contracts is not re- 
sponsible for his negligence or that of his servants, is well 
established by the authorities in this State. Blake v. 
Ferris, 5 N. V. 48 ; Pack v. Mayor, etc., of N. Y., 8 //. 
223; Kelly V. Mayor, etc., of N. Y., 11 Id. 432; McCaf- 
ferty v. S. D. & P. M. R. R. Co., 61 Id. 178 ; Kingt/. N. 
Y. C. & H. R. R. R. Co., 66 Id. 181 ; Town of Pierrepont 
V. Loveless, 72 Id, 211 ; Ferguson v. Hubbell, gy Id. 507; 
Herrington v. Village of Lansingburgh, 1 10 Id, 145 ; 
Roemer v. Striker, 142 Id, 134. 

In Blake v, Ferris, the defendant had a license to con- 
struct, at his own expense, a sewer in a public street. He 
engaged another person to construct it for a stipulated 
price. The sewer was left at night in a negligent man- 
ner by the workmen who were employed in its construc- 
tion. It was held that the immediate employer of the 
servant, through whose negligence the injury occurred, 
was responsible, but that the primary principal or em- 
ployer was not. 

In Pack V. Mayor, etc.. which was an action for dam- 
ages caused by the alleged negligence of a contractor in 
blasting rocks, which resulted in injury to the plaintiff*s 
house, in personal injury to his wife, and in killing one 
of his children, it was held, that as the work was being 
prosecuted under a contract with a person who was to 
perform it, the corporation was not liable, but that the 
the recovery for such an injury could be had only against 
the person actually guilty of the wrongful act, or against 
one to whom he stands in the relation of servant or agent, 



NEW YORK ANNOTATED CASES. 336 

Berg V. Parsons. 

and that the contractor in such a case was not the ser. 
vant or agent of the corporation. 

The Kelly case was also an action {or damages occa- 
sioned by negligence in blasting. In that case there was 
a contract between the city and a contractor to grade a 
certain street, and it was held that the city was not liable 
for damages occasioned by negligence in the performance 
of the work, but that the contractor was alone liable, al- 
though the contract provided that the work should be 
done under the direction and to the satisfaction of the 
officers of the corporation. 

The McCafferty case was for an injury to the plaint- 
iff's store and property by alleged negligence in blasting 
rocks necessary for the construction of the defendant's 
road. There the corporation had let the work of con- 
structing the road by contract, and the negligence was 
that of the contractor or his employees, and this court 
held that the defendant was not liable, and that there 
was no distinction between real and personal property, 
so far as its negligent use and management were con- 
cerned, or of negligent acts upon it by others. 

In the King case the owner of real property was held 
not liable for injuries resulting from negligence on the 
part of a contractor or his employees engaged in perform- 
ing a lawful contract for specific work upon the premises 
of the defendant, and the rule that the law will not im- 
pute to one person the negligent acts of another, unless 
the relation of master and servant or principal and agent 
exists, was again asserted. 

The same doctrine was held in the Town of Pierre- 
pont case, where the Blake and Pack cases were followed 
and it was declared that a contractor or his employees 
did not stand in the relation of servants to a person who 
was the owner of the property and with whom the con- 
tract was made, and that the latter was not answerable 
for their negligence. 

In Ferguson v. Hubbell, where the injury for which a 
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recovery was sought resulted from the act of a contrac- 
tor, it was again decided that the contractor was, in no 
sense, the servant of the defendant, and that the doctrine 
of respondeat superior did not apply. 

The Herrington case was for damages occasioned by 
carelessness in blasting. The work was done by contrac- 
tors, and the court followed its previous decisions and 
held that the defendant was not liable, but that the in- 
jury was occasioned by the negligence of the contractors,, 
and that they alone were responsible. 

The Roemer case was also for negligence in blasting 
and excavating on the defendant's premises which ad- 
joined the premises of the plaintiff. The work was done 
by a contractor, and the owner was held not liable. 

It seems to me that the principle of these decisions is 
decisive of the case at bar, and is directly adverse to the 
conclusion reached by Judge Gray. The only authori- 
ties in this State he cites as sustaining the doctrine of his 
opinion are Blake v, Ferris ($ N. K, 48), and Storrs t'.. 
City of Utica (17 -A^. K, 104). The Blake case we have 
already referred to, which is a direct authority against the 
doctrine it is cited to sustain. In the Storrs case the 
facts were different, and the principle of the decision has^ 
no application. There the doctrine of the Blake, Kelly 
and Pack cases was expressly endorsed in the opinion of 
Judge CoMSTOCK, who said : " Now, in these two cases 
of Pack V. The Mayor, etc., and Kelly v. The Mayor, etc., 
the general doctrines so well set forth in Blake v. Ferris, 
were applied with entire precision and accuracy." While 
the learned judge doubted the propriety of the applica- 
tion of that doctrine to the case of Blake v. Ferris, he ex- 
pressly recognized its correctness and its applicability to 
a case like this. The decision of the court in the Storrs 
case was placed upon the sole ground that it was the duty 
of the corporation to keep its streets in a safe condition 
for public travel, and for a failure to discharge that duty 
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the corporation was liable. The question of the negli- 
gent manner in which the work was performed was en- 
tirely excluded by the opinion in that case. 

There are certain exceptional cases where a person 
employing a contractor is liable, which, briefly stated, 
are : Where the employer personally interferes with the 
work, and the acts performed by him occasion the injury ; 
where the thing contracted to be done is unlawful ; where 
the acts performed create a public nuisance; and where 
an employer is bound by a statute to do a thing effi- 
ciently and an injury results from its inefficiency. Mani- 
festly, this case falls within none of the exceptions to 
which we have referred. There was no interference by 
the defendant. The thing contracted to be done was 
lawful. The work did not constitute a public nuisance, 
and there was no statute binding the defendant to effi- 
ciently perform it. In none of those exceptional cases 
does the question of negligence arise. There the action 
is based upon the wrongful act of the party, and may be 
maintained against the author or the person performing 
or continuing it. In the case at bar the work contracted 
for was lawful and necessary for the improvement and 
use of the defendant's property. Consequently, no liabil- 
ity can be based upon the illegality of the transaction, 
but it must stand upon the negligence of the contractor 
or his employee alone. It. seems very obvious that, under 
the authorities, the defendant was not responsible for 
their acts, and that the court should have granted the de- 
fendant's mo,tion for a non-suit. If a contrary rule were 
established it would not only impose upon the owners of 
real property an improper restraint in contracting for its 
improvement, but would open a new and unlimited field 
for actions for the negligence of others which has not 
hitherto existed in this State, and practically overrule a 
long line of decisions in this court which firmly establish 
a contrary doctrine. 
Vol. v.— 22 
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Opinion by MARTIN, J. PARKER Ch. J., O'BRIEN 
and Vann, J J. concurred. 

Gray, J. wrote dissenting opinion. 

Bartlett and Haight, JJ. concurred with Gray, J. 

Judgment reversed and new trial granted, costs to 
abide the event. 

Alex Thain^ for the defendant, appellant. 

Charles JV. Pierson, for the plaintiff, respondent. 



HAMILTON V. ROYAL INS. CO. 
Comrt of Appeals ; June^ 1898. 

IdmiioHons ; by contract ; attempt to commence action ; standard fire 
policy.^ The provision of Code Civ. Pro. $ 399, making an 
attempt to commence an action by placing the summons in 
the hands of the sheriff for service^ equivalent to the commence- 
ment of it within the statute of limitations, applies to a limita- 
tion created by contract. — So keid, in an action on a standard 
fire insurance policy.* 

* It is well settled that parties may, by stipulation, prescribe a 
different limitation from that contained in the various statutes. The 
leading case on the subject is Matter of N. Y. Lackawanna & W. R. 
R. Co. (98 N, K 447), where it is said, at page 453 : " Parties by their 
stipulations may, in many ways, make the law for any legal proceed- 
ing to which they are parties, which not only binds them, but which 
the courts are bound to enforce. They may stipulate away statutory 
and even constitutional rights. They may stipulate for shorter lim- 
itations of time for bringing actions for the breach of contracts 
than are prescribed by the statutes, such limitations being fre- 
quently found in insurance policies. They may stipulate that the 
decision of a court shall be final and thus waive the right of appeal, 
and all such stipulations not unreasonable and not against good 
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Appeal from a judgement of the Supreme Court, en- 
tered upon an order of the late General Term in the Fifth 
Department, overruling plaintiff's exceptions, ordered to 
be heard in the first instance at General Term, denying 
his motion for a new trial, and directing judgment in 
favor of defendant upon a nonsuit granted on trial at 
Circuit. 

This action was upon a policy of insurance by which 
the defendant insured James J. Quinn against loss and 
damage by fire to certain personal property contained in 
his dwelling house in the village of Charlotte, N. Y. The 
policy was a standard fire insurance policy of the State of 
New York, and contained the following clause ; " No 
suit or action on this policy, for the recovery of any claim, 
shall be maintainable in any court of law or equity . . . 
unless commenced within twelve months next after the 
fire." 

The fire occurred on January i6, 1892. On January 
14, 1893, the plaintiff's intestate sent the summons in this 
action to the sheriff of Albany county by mail with direc- 
tions to serve it upon the superintendent of insurance. 
The summons was received in time, but the superintend- 
ent was not then in Albany, and the sheriff, being in 
doubt as to the validity of a service upon a deputy or 
clerk, postponed its service until his return, which was on 

morals or sound public policy have been and will be enforced and, 
generally, all stipulations made by parties for the government of 
their conduct or the control of their rights in the trial of a cause 
or the conduct of a litigation are enforced by the courts." Citing 
many cases. 

See also Notes on Parol Stipulations in a Pending Cause. 2 N, 
Y. Ann, Cos. 86 ; Stipulations Affecting Subsequent Trials or Pro- 
ceedingSp 3 Id. 54 ; Stipulations Limiting the Liability of Telegraph 
Companies, 3 Id. 135 ; Grevei/. i£tna Live Stock Ins. Co., i Id. 14 ; 
S. C, 81 Hun, 28 ; where a provision in an insurance policy that an 
action should not be begun thereon except in a certain county was 
upheld as valid. 
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the seventeenth day of that month. On that day, the 
summons was personally served. This constituted the 
only service of the summons in the action. That it was a 
sufficient commencement of the action, if made in time, 
is not denied. The defendant interposed as a defense to 
the action that it was not commenced within the time 
limited by the provisions of the policy. 

On the trial the complaint was dismissed upon that 
ground, and a motion for a new trial was directed to be 
heard in the first instance at a general term. That court 
overruled the plaintiff's exceptions, denied his motion for 
a new trial, and directed judgment for the defendant dis- 
missing the complaint, with costs. It is from that judg- 
ment that this appeal is taken. 

ffe/d, that Code Civ. Pro. § 399, which provides that an 
attempt to commence an action in a court of record is 
equivalent to the commencement of it, within each pro- 
vision of chapter four of that act, which limits the time 
for commencing an action, when the summons is delivered 
to the sheriff of the proper county, with the intent that 
it shall be actually served, applied to the limitation con- 
tained in the policy. No rule limiting the time within 
which actions ex contractu might be brought existed at 
common law, but the limitation of actions is a creation of 
statute. People v. Gilbert, 18 Johns. 227; Wilcox v. 
Fitch, 20 Id, 472. When the present statute was adopted, 
the right of parties to make a contract which reasonably 
limited the time within which an action upon it should be 
commenced had been established by the decisions of this 
court. Ames v. N. Y. Union Ins. Co., 14 N, Y, 253 ; 
Roach V, N. Y. & Erie Ins. Co. 30/f/. 546. Presumptively, 
with that fact in view, the legislature enacted chapter 
four of the Code of Civil Procedure. That statute was 
obviously intended to embrace the entire law upon the 
subject of the limitation of actions, including the manner 
of its application, the exceptions to its effect in special 
cases and the procedure for its enforcement. 
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To sustain the decision of the court below, great 
reliance is placed upon section 414 of the Code, which 
declares that the provisions of chapter four constitute the 
only rule of limitation applicable to a civil action, except 
in a case where a different limitation is specially prescribed 
by law, or a shorter limitation is prescribed by the written 
contract of the parties. It is to be observed that the pro- 
visions of that section refer only to rules of limitation con- 
tained in that chapter, and do not attempt to deal with 
any other subject. Obviously the phrase " rules of limi- 
tation '* was not intended to include or affect the general 
provisions of that chapter to which we have adverted but 
refers only to periods of limitation. That section does 
not exempt limitations which are specially prescribed by 
law, or by the written contract of the parties, from the 
operation of any of the provisions of chapter four, except 
so far as they establish different periods of limitation. 
Indeed, this court has distinctly held that section 414 does 
not exempt limitations specially prescribed by law from 
any of the provisions of chapter four, except those which 
establish different periods of limitation. Hayden v. 
Pierce, 144 iV. F. 512, 518; Titus z;. Poole, 145 Id. 414. 
The principle upon which the decisions in those cases 
rest has an important, if not a controlling, bearing upon 
the question under consideration. If, as this court there 
held, limitations especially prescribed by law fall within, 
and are governed by, the general provisions of chapter 
four, it is difficult to perceive any good reason why they 
do not equally apply to limitations prescribed by the 
written contract of the parties. The language of that 
section clearly shows an intent to place limitations 
specially prescribed by law and those prescribed by the 
contract of the parties in the same category, and to make 
them subject to the same rules. 

There is another ground that requires a reversal if 
the decisions of the court in the Hayden and Titus cases 
are followed. The policy in this case was a standard fire 
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insurance policy of the State of New York, and was 
ssued under and in pursuance of a statute, which de- 
clares : ** No fire insurance company, corporation or as- 
sociation, their officers or agents, shall make, issue, use 
or deliver for use, any fire insurance policy, or a renewal 
of any fire policy, on property in this State other than 
such as shall conform in all particulars as to blanks, size 
of type, context, provisions, agreements and conditions 
with the printed form of contract or policy filed in the 
office of the Secretary of State, as provided for in the 
first section of this act, and no other or different pro- 
vision, agreement, condition or clause shall in any man- 
ner be made a part of said contract or policy, or be in- 
dorsed thereon or delivered therewith." (Z. 1886, ch. 488, 
%2\ L. 1892, ch. 690, § 121). The only policy the defend- 
ant had a right to issue was that authorized by that stat- 
ute, and the policy in suit contained only such provisions, 
agreements and conditions as were specially authorized 
and required by it. The provision limiting the time 
within which an action thereon should be commenced to 
the period of one year, was inserted in obedience to the 
statute. If it had not been contained in the form filed 
in the office of the Secretary of State, its insertion in the 
policy would have been illegal. (Z. 1886, ch. 488, § 3 ; 
Penal Code, § 577d). Therefore, it is manifest that the 
statute specially prescribes the limitation of time within 
which an action upon a fire insurance policy upon prop- 
erty in this State shall be commenced. The claim that 
the limitation in this case was by contract, can hardly be 
sustained. It was true it was inserted in the policy, and 
was in the form of a contract. It was not, however, made 
a part of the policy by virtue of any agreement of the 
parties, but by the command of the statute. The parties 
had no volition in the matter. They could have provided 
no different period of limitation. The law establishes the 
period of limitation, and forbids the parties from dis- 
regarding it. The law as effectually established the 
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period of limitation as if it had declared in express terms 
that the limitation of time for the commencement of an 
action upon a fire insurance policy should be the period 
of one year. Practically, then, the limitation in this case 
was specially prescribed by law, and, hence, falls directly 
within the principle of the decisions of this court in the 
Hayden and Titus cases. Therefore, the conclusion that 
section 399 is applicable to and governs this case, and 
that the summons was served in time and the action 
properly commenced, should be sustained both upon prin- 
ciple and authority. 

But it is claimed that the case of Wilkinson v. First 
Nat. Ins. Co. (72 N. Y, 499), is adverse to this conclusion. 
It is true that in that case it was said that the provisions 
of the old Code, saving the rights of parties under the 
statute of limitations when they were stayed by injunc- 
tion, applied only to cases governed by the general 
Statute of Limitations, and had no application to a limi- 
tation prescribed by contract. When, however, that case 
is examined, it will be found that, although the question 
was considerably discussed, its determination was unnec- 
essary to the decision, as it was there expressly held that 
the injunction did not restrain the bringing of an action 
upon the policy. Of course, if there was no injunction 
restraining an action upon the policy, then the provision 
of the Code that, where the commencement of an action 
had been stayed by injunction, the time of the continu- 
ance of the stay was not a part of the time limited for 
the commencement of the action, had no application 
whatever. In other words, the case did not fall within 
the provisions of the statute, and there was no occasion 
to determine whether that section applied to all limita- 
tions, or only to those created by the general statute. 
While that case was well decided, it is not a controlling 
authority upon the question involved in the case at bar. 
Moreover, the question in that case arose before the 
adoption of the present Code. By the latter, as we have 
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already shown, the limitation by contract was made a 
part of the general plan or scheme of the law relating to 
the limitation of actions, and thus brought within the 
general provisions of that statute. That such is the view 
of this court is evinced by the decisions to which we have 
already referred, and as the learned chief judge, who 
wrote the opinion in the Wilkinson case, expressly ap- 
proved of the opinion in the Hayden case, when writing 
in Titus v. Poole, it is evident that he, too, was of the 
opinion that the views expressed in the Wilkinson case 
did not apply in view of the provisions of the Code of 
Civil Procedure. 

Nor do we regard the decision in Hill t^. Supervisors 
(119 N. Y, 344) as adverse to or in conflict with the con- 
clusion we have reached. In that case the right sought 
to be enforced was a special right for which a special 
remedy was given and a special limitation provided, and, 
under the well-settled principle that where a new right is 
given, or a new power conferred by statute, and the 
means of executing it are granted, it can be executed in 
no other way than as provided by the statute, it was held 
that the limitation was so incorporated with the remedy 
as to become a part of it, and constituted a condition 
precedent to the maintenance of the action. It is doubt- 
less true that where time is the essence of the right 
created, and a limitation as to the time of its enforcement 
is a part of the statute under which the right arises, so 
that there is no right of action independent of the limita- 
tion, the limitation extinguishes the right rather than af- 
fects the remedy, and such contracts are not subject to 
the exemptions contained in the statute of limitations. 
It was upon that principle that the Hill case was decided, 
and it has no application to the case at bar. 

Opinion by Martin, J. Parker, Ch. J., O'Brien 
and Bartlett, JJ., concur with Martin, J., for reversal. 

Gray, J., concurs with Vann, J., for affirmance. 
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HatGHT, J., not sitting. 

Judgments reversed and new trial granted, costs to 
abide the event. 

H, G. Pierce^ for the plaintiff, appellant. 

William N, Cogswell^ for the defendant, respondent. 



BLATE V. THIRD AVE. R. R. CO. 

Supreme Courts First Department ^ Appellate Division; 

May, 1898. 

Damages ; loss of profits ; personal injuries,] In an action for 
personal injuries, damages for loss of profits of an extensive busi- 
ness of which the person injured was the owner, in which con- 
siderable capital is invested and a number of men are employed, 
cannot be based on the faet that prior to the injury the profits 
from the business were greater than they were after the acci- 
dent occurred.* 

Appeal by the defendant from a judgment of the 
Supreme Court, New York County, in favor of the plaintiff, 
entered upon the verdict of a jury for $5,000, and also 
from an order denying the defendant's motion for a new 
trial made upon the minutes. 

'*' A distinction is drawn here between the case of a person 
who has been deprived of wages by reason of personal injuries, and 
that of a person whose earning power could not be said to depend 
upon his personal services. In Feinstein V.Jacobs (15 Misc, 474), a 
peddler who was not able to continue his business by reason of per- 
sonal injuries was allowed to recover such an amount by way of 
wages as the jury determined he was deprived of earning. 

See Note on Loss of Profits as Damages, ante, page 170 ; and 
Cutting V, Miner, following this case. 
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Action by Simon Blate to recover damages for per- 
sonal injuries alleged to have been sustained by reason of 
the defendant's negligence. 

The plaintiff was engaged in manufacturing and selling 
mattresses, feather pillows and bedding ; he also bought 
and sold iron bedsteads* Upon the trial he was per- 
mitted, against the objection of the defendant, to state 
the gross receipts of his business for the year prior to 
the accident ; and the court, after stating that the plaint- 
iff had testified that before the accident he had been 
making in his business $6,coo a year, and since then $4,- 
cxx> a year, instructed the jury that it had the right to 
award damages for any loss in his business by reason of 
and flowing from his injuries, and that the loss or depre- 
ciation in the receipts referred to, while not conclusive, 
was an element which might be considered in determining 
the amount. The defendant duly excepted to such in- 
structions, and requested the court to charge that there 
could be no recovery for any loss of profits in the plaint- 
iff's business, and that the jury could make no award 
therefor. This request was denied and an exception 
taken. 

Heldy that such evidence was inadmissible ; that the 
charge, as made, was not a correct statement of the law, 
and that the defendant was entitled to have the jury in- 
structed in the manner asked. The plaintiff's business 
was quite extensive. He employed in connection with it 
some five workmen. His sales, at times, amounted to up- 
wards of fifty mattresses a day. It is apparent that the 
receipts or profits of a business as extensive as this did 
not depend entirely upon the personal services of the 
plaintiff. They depended in no small degree upon the 
capital invested, the location of the establishment and the 
condition of the market, both as to the cost of the raw 
material and the price to be obtained for the goods manu- 
factured. Future receipts or profits of such a business 
must of necessity be uncertain and speculative ; and so 
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much so that they cannot be used as a basis of awarding 
damages for a personal injury sustained by the owner. 
The conclusion of a jury, based upon such evidence, must 
be purely speculative ; indeed, little or no better than a 
guess. Masterton v. Village of Mt. Vernon, 58 N, Y. 391. 
See also Marks?/. Long Island R. R. Co., 14 Daly, 61 ; John- 
son V. Manhattan Ry. Co., 52 Hun, 1 1 1. This authority is 
binding upon us, and requires a reversal of the judgment 
appealed from. In reaching this conclusion we have not 
overlooked the case of Pill v. Brooklyn Heights R. R. 
Co. (6 Misc. 267). A careful consideration of the facts 
in that case shows that there was no investment of capital 
in the sense in which that word is usually and commonly 
understood. But a business in which five workmen are 
employed, and in which sales of upwards of fifty mat- 
tresses per day are at times made, is an entirely different 
thing. That such a business requires the investment of 
capital is too apparent for discussion; and that the re- 
ceipts or profits of the same do not depend entirely upon 
the personal efforts of the owner is equally clear. 

Opinion by McLaughlin, J., Van Brunt, P. J., Pat- 
terson, O'Brien and Ingraham, JJ., concurred. 

Judgment reversed and new trial ordered, with costs 
to appellant to abide event. 

Herbert R. Limburger, for the defendant, appellant. 

Sumner B. Stiles^ for the plaintiff, respondent. 
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CUTTING V. MINER. 

Supreme Court, First Department^ Appellate Division; 

June, 1898. 

Damages: prospective profits : breach of theatrical contract^ In an 
action for breach of a contract to play the plaintiff an engage- 
ment of seven performances at a certain theater of an untried 
play. — Heldt that proof of the money in the house on the first 
night when the audience was dismissed, the play not being 
given and the engagement abandoned, was insufficient to sus- 
tain an allowance of the probable profits if the contract had 
been carried out.* 

Appeal by the defendant from a judgment in favor of 
the plaintiff entered upon the verdict of a jury after a 
trial at the N. Y. Trial Term. 

Action by Minnie Seligman Cutting against Henry C. 
Miner to recover damages for the breach of a contract to 
play the plaintiff an engagement of one week and Saturday 
matinee at Newark, N. J.» theatre, upon an arrangement 
to share the profits. A verdict was rendered for the 
plaintiff upon a charge which allowed the plaintiff to re- 
cover such profits as the jury was satisfied she would have 
made if the contract had been carried out. 

Held, that the profits were merely speculative and 
should not have been considered as an element of damages. 
The learned trial justice submitted the case to the jury in 
two aspects : First, as to the prospective profits of the 
performances under the contract ; and second, as to the 

* In Leach v. N. Y. New Haven & H. R. R. Co. (89 Hun, 377), 
the plaintiff was allowed to recover the proceeds of prospective 
sales of seats for a theatrical performance in Yonkers where the 
defendant by a delay of twelve hours in transporting scenery made 
it impossible to give the performance. 

See Blate v. Third Ave. R. R. Co. attte^ p. 344, and Note on Loss 
of Profits as Damages, ante, page 17a 
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expenses incurred by the plaintiff in preparing therefor. 
He very properly told the jury, in substance, that, if they 
found profits, they should not find expenses ; but if they 
were unable, upon the evidence to find profits, then they 
might award the expenses. The jury found profits, and 
consequently failed to ascertain or award the expenses. 
Their verdict is precise on that head. We quote from 
the record : " The jury then returned with a verdict in 
favor of the plaintiff for the sum of $3>445> that being the 
plaintiff's share of the proceeds which would have been 
received for the week over any sums which she saved be- 
cause not called upon to perform, with interest from May 
12, 1894." The jury thus necessarily found that the re- 
ceipts from the theatre for the seven performances would 
have been $7,590. Such receipts would have given the 
plaintiff her $800, the defendant his $1,500, and would 
have left $5,290 for equal division. One half of the lat- 
ter sum, namely, $2,645, added to the original $800, makes 
$3,445, the amount awarded to the plaintiff. There was 
no evidence in the case to warrant this finding. It was 
necessarily pure guess work. There was, it is true, $450 
in the house when the audience was dismissed, and there 
were people in what is called the foyer of the theatre, 
who, had the performance proceeded, might also have 
purchased tickets. This was the only substantial testi- 
mony on the subject, and it is obviously insufHcient to 
sustain the verdict. 

We quite agree with the suggestion that, where the 
defendant's misconduct has rendered the proof of dam- 
ages difficult, the court *' ought not to be too precise and 
exacting in regard to the evidence upon which to base a 
claim for damages resulting from loss of future profits." 
Dart V. Laimbeer, 107 N, Y, 664. The difficulty here is 
that there are no substantive facts from which the neces- 
sary inferences can be drawn. The case is, consequently, 
not within the rule laid down in Wakeman v. Wheeler & 
Wilson M'fg. Co., loi N. Y. 205 ; and Crittenden v, John- 
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ston, 7 App. Div. 258. In these cases there were sufficient 
(acts from which prospective profits could fairly and rea- 
sonably have been inferred. There is upon the facts no 
substantial distinction between the present case and Bern- 
stein V, Meech, 130 A^. K. 354 ; and Mosst^. Tompkins, 69 
Hun^ 290 ; s. c.» 23 Supp. 623 ; affirmed 144 N. F. 659 ; and 
whatever slight distinction there is is unfavorable to the 
plaintiff. The play in Moss v. Tompkins, though untried 
in the City of New York, had at least been produced in 
other cities. The present case rests entirely upon the 
fact that a fair audience was attracted to the first per- 
formance of an untried play by a troupe of no, special im- 
portance. 

In our judgment, no inference can, under the circum- 
stances, be drawn from that fact as to the probable re^ 
ceipts upon subsequent occasions. " The results " were, 
as said in Bernstein v. Meech {sHpra\ " speculative, and 
by no probative means ascertainable." Under this latter 
case the plaintiff might have recovered the expenses 
legitimately and naturally incurred by her for the pur- 
poses of the performance of the contract upon her part. 
But the jury did not pass upon the amount of these ex- 
penses, and there is no finding upon that head. We can- 
not, therefore, give the plaintiff the option of stipulating 
to reduce the judgment to the amount of these expenses. 
There is no evidence in the case on that head, but the 
defendant is entitled to have that evidence submitted to 
and passed upon by a jury. 

Opinion by BARRETT, J. All concurred. 

Judgment reversed and new trial ordered, costs to ap- 
pellant to abide the event. 

A. H. Hummel^ for the defendant, appellant. 

Sumner B, Stiles^ for the plaintiff, respondent. 
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DEAN V. MAYOR, ETC., OF N. Y. 

Supreme Court, First Department^ Appellate Division; 

May, 1898. 

I. Verdict ; correcting; affidavits of jurors J] The rule that the 
affidavits of jurors are not to be received to impeach their verdict, 
either for misconduct or mistake, applies as well to a motion to 
correct a verdict as to a motion to set it aside and direct a new 
trial.* 

^. The same ; case staed.] Where, under the instructions from the 
trial judge the jury could have found a verdict for the plaintiff 
of $1^,000, or for the defendant of $26,000, or for either for a 
less sum, and the verdict rendered is written, unambiguous and 
in favor of the defendant for $18,000, the affidavits of the jurors 
are not admissible on a motion to correct the verdict, to show 
that the jury intended to render a verdict for $18,000 in favor 
of the defendant as an off-set to the plaintiff's claim, with a net 
amount of about $5,000 in favor of the defendant. 

3. Tke same ; where motion made,] It seems, that a motion to correct 
a verdict should be made to the court where the trial was had. 
and not at special term. 

* When the jury states the manner in which they arrived at their 
verdict, besides finding a specific amount for one party, the court 
has power to correct the verdict by striking out the additional mat- 
ter, and leaving it as a verdict simply for a specific sum. Briggs v. 
Hilton, 99 N. K. 517. See, also, Donahue v, Wippert, 7 Misc. 506 ; 
s. c, 60 St, R, 171 ; 28 Supp, 495, where, in an action for a breach 
of a contract to make a sealskin coat fit the plaintiff, the jury brought 
in a verdict for the defendant with the addition, "and that the de- 
fendant will fit the coat properly for the plaintiff." The court struck 
out the qualifying words and this was held on appeal, to be error, as 
the court had no power to take from the verdict any matter of sub- 
stance. 

In Richmond v, Talmadge (16 Johns, 312), the general rule is 
stated, that if juries find matter not submitted to them and not per- 
tinent to the issue joined, it may be regarded as surplusage. See, 
to the same effect, Taylor v. Willes, 3 Croke, 219. 

See Note on Communications between Judge and Jury after 
Ketirement of Jury, i N, Y, Ann, Cas. 3. 
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Appeal by the plaintiff from an order of the Supreme 
Court, made at the New York Special Term, denying the 
plaintiff's motion for a new trial or to correct the verdict. 

This action was tried at the trial term of the court with a 
jury. The jury rendered a verdict for$i8,ooo in favor of the 
defendant against the plaintiff, William E. Dean and that 
verdict was duly recorded and the jury discharged. The 
plaintiff then made a motion for a new trial on the judge's 
minutes under section 999 of the Code, which was duly 
denied and an order entered. Subsequently, upon affi- 
davits of the plaintiff's attorney and several of the jurors, 
a motion was made for a new trial, or to reduce the ver- 
dict to the sum of $5,654.24, upon the ground that the 
jury had made a mistake in announcing their verdict as 
$18,000 in favor of the defendant and against the plaint- 
iff ; that the jury meant to allow the defendant the sum 
of $18,000 upon the account as between the plaintiff and 
the defendant, and that this amount of $18,000 should be 
reduced by deducting therefrom the amount claimed by 
the plaintiff as due under the certificate given by the en- 
gineers. The motion was denied and the plaintiff appealed. 

fff/df that the order should be affirmed. By section 
997 of the Code it is provided that, when a party intends 
to move for a new trial of an issue of fact, he must, except 
as otherwise provided by law, make a case and procure 
the same to be settled and signed by the judge by or 
before whom the action was tried ; and by section 998 of 
the Code it is provided that it is not necessary to make a 
case, for the purpose of moving for a new trial, upon the 
minutes of the judge who presided at the trial by a jur>% 
or upon an allegation of irregularity or surprise. As no 
case was made and settled by the moving party, this 
motion could only be entertained upon the ground of 
irregularity or surprise, the motion for a new trial upon 
the judge's minutes having been made and denied. 

Counsel for the appellant expressly states that this is 
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not an application to impeach a verdict for mistake or 
error in respect to the merits, nor to prove irregularity or 
misconduct on the part of a juror or his fellows. What 
the appellant seeks to do is to impeach the amount of the 
verdict, claiming that the verdict as entered and recorded 
was not really the verdict of the jury. No rule is better 
settled than that the affidavits of jurors are not receivable 
to impeach their verdict ; and this rule applies to a 
motion to impeach the verdict for mistake or error in 
respect to the merits, as well as to irregularity and mis- 
conduct of the jury. Clum v. Smith, 5 Hill^ 560; 
Williams v, Montgomery, 60 N. Y. 648 ; Dalrymple v. 
Williains, 63 Id. 361. 

It was not alleged that the jury announced a verdict 
different from that entered by the clerk and recorded as 
the verdict of the jury. The verdict rendered was a 
sealed verdict, and was opened and announced in open 
court. The jury were polled and the verdict then re- 
corded. No mistake was made with the announcement 
of the verdict, for it was a written verdict, signed by the 
jurors and assented to by them when polled. To admit 
the affidavits of jurors that this verdict, thus stated and 
assented to by them and received by the court, was one 
different from that intended by the jurors, and that 
they wished to correct it, would open the door for the 
very mischief that the rule adopted was intended to pre- 
vent, and allow jurors, by affidavit, to change the ver- 
dict which was solemnly rendered in open court, and was 
received by the court as the verdict of the jury. The 
jurors say now that they intended to give to the defend- 
ant a verdict for $5,000 instead of $18,000, but this di- 
rectly contradicts the verdict rendered, which they as- 
sented to as the verdict and which was received and re- 
corded by the court as the verdict. The court was, 
therefore, entirely justified in refusing to receive these 
affidavits upon the motion for a new trial, upon the 
ground that the verdict was erroneous ; and without the 
Vol. v.— 23 
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affidavits of these jurors, or the affidavit of the plaintiff's 
attorney, stating the result of conversations which he had 
had with the jurors, there was no evidence to show that 
any mistake had been made. Under the charge of the 
court the jury could have rendered a verdict for the 
plaintiff for $12,343.76, the amount claimed by the plaint- 
iff, or could have rendered a verdict for the defendant 
against the plaintiff for $26,614.99, or a verdict for either 
party for any amounts within these limits. This verdict 
therefore, for the sum of $i8,ocx> in favor of the defend- 
ant against the plaintiff was one that was justified by the 
evidence, and depended entirely upon the number of 
cubic yards of filling which had been actually furnished 
by the plaintiff. The record itself does not show that 
any mistake was made, and leaving out the affidavits or 
statements of the jurors as to the verdict they intended, 
and which the rule before stated forbids us to receive, 
there is no evidence to show that the verdict was not the 
verdict intended by the jury. 

We think the court below correctly denied the plaint- 
iff's motion either for a new trial or to correct the ver- 
dict. A motion to correct the verdict should be made to 
the court before whom the case was tried* A verdict 
once entered by the jury and recorded in court becomes 
the verdict of the court, and any motion to correct that 
verdict must be made to the court in which the verdict 
was recorded. There is no express provision that gives 
the Special Term of the Suprenae Court power to change 
the record of the Trial Term, and I do not know where 
such power is given to it. Assuming, however, that the 
motion was properly made at Special Term, we think it 
was properly denied. The rule before referred to, that 
affidavits of jurors are not received to impeach their ver- 
dict, either for misconduct or mistake, applies as well to 
a motion to correct a verdict as to a motion to set it 
aside and direct a new trial. 

The appellant relies upon several cases in which cleri* 
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cal mistakes in recording a verdict actually rendered by a 
jury, or in the amount of the verdict as recorded, where 
such mistakes appear by the record, or from the testi- 
mony of what happened in the court room after the ver- 
dict was rendered, have been amended by the court in 
which the trial took place. Hodgkins v. Mead, 1 19 N, Y. 
168 ; Jackson v. Williamson, 2 T. R. 2S1 ; Lowenstein 
V. Lombard, Ayres & Co. 2 App. Div. 610 ; s. c, 3 N. Y. 
Ann. Cos. 104. 

We think this case comes within the rule in which the 
affidavits of jurors cannot be received to impeach their 
verdict, and that the verdict having been delivered in 
open court and duly recorded as the verdict of the jury, 
the special term of the supreme court would not have 
been justified either in setting aside that verdict or 
modifying it because of affidavits of jurors that a dif- 
ferent verdict was intended to have been rendered. 

* Opinion by Ingraham, J. VAN BRUNT, P. J., Pat- 
TERSON, O'Brien and McLaughlin, JJ., concurred. 

Order affirmed, with costs. 

Charles IV. Dayton, for the plaintiff, appellant. 

Theodore Connoly^ for the defendant, respondent. 
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SQUIRE V. GREENE. 

Supreme Courts Second Department^ Appellate Division ; 

July, 1898. 

[Reversing 22 Misc. 285.] 

1. Mortgage ; assignment ; equities of partiesS\ The assignee of a 

mortgage takes it subject to all the equities between both the 
original parties and prior assignees. 

2. The same ; case stated.} Where an attorney, who, under the in- 

structions of the owner of premises, secured a loan on a mortgage 
of $3,000 to payoff two prior mortgages of $1,200 and $1,800 
respectively, paid the $1,800 mortgage from the funds so received 
and took an assignment to a third person and then to himself, 
and subsequently paid the $1,200, but it did not appear from 
whence the funds came, and took an assignment to himself, 
and while holding the $1,800 and $3,000 mortgages by assign- 
ment sold the $3,000 mortgage, representing that it was a first 
lien on the property, and subsequently sold the other mortgages 
representing that the $1 ,800 mortgage was a first, and the $1 ,200 
mortgage a second, lien on the property, and the mortgc^s were 
dated and recorded in that order, — Held, that the holder of the 
$3,000 mortgage had a first lien ; that the attorney while hold- 
ing all three mortgages could change their priority by 
agreement which was binding on the subsequent assignees for 
value without notice, that the $1,800 mortgage was extinguished 
because paid, notwithstanding an assignment and not a satisfac- 
tion thereof was taken by the attorney, and that the agreement 
that the $3,000 mortgage should be a first lien attached to the 
mortgage for $1,200 when assigned to the attorney after the 
sale of the $3,000 mortgage, and w^as binding on the purchasers 
of the $1,200 mortgage.* 

Appeal by the defendants from judgments of foreclos- 
ure and sale rendered at the Kings County Special Term. 

There were two actions brought, one by Pauline W. 
Squire to foreclose an alleged first mortgage on premises 
in Hall street, Brooklyn, for $1,800, dated January 9, 

* See Note on Title Acquired by Assignee of Mortgage, post, 
p. 363- 
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1884, ^nd another action by Artlissa V. Gearon to fore- 
close an alleged second mortgage on the same premises of 
$1,200, dated April 24, 1889. The defendants, Greene and 
Dunkin, claim to be the owners of a mortgage of $3,000, 
dated September 15, i89i,and which they contend, though 
subsequent in date to the two former mortgages, was exe- 
cuted for the purpose of raising money to pay off the 
first two mortgages, and, by reason of the circumstances, 
is of equity superior to both. 

The premises were originally owned by Curtin. He 
executed a mortgage for $1,800 to Roberts, dated January 
9, 1884, recorded January 10, 1 884. Curtin conveyed to 
Davenport by a deed dated January 7, 1887, recorded 
January 10, 1887. Davenport conveyed the premises to 
McCann by a deed dated April 24, 1889, recorded July 3, 
1889, subject to the $1,800 mortgage. McCann executed 
a consideration mortgage of $1,200, dated April 24, 1889, 
recorded July 3, 1889. ^^ conveyed the premises to 
Brown by deed dated April 20, 1 891, recorded April 30, 
1 89 1, subject to the two mortgages of $1,800 and $1,200. 
Brown conveyed to Kearney by deed dated September 
15, 1891, recorded October 2, 1891, subject to all liens and 
incumbrances on the property. 

After Kearney became owner of the property, he re- 
tained William H. Nafis, an attorney at law, to obtain a 
new mortgage of $3,000 for the purpose of raising money 
to pay off the two mortgages already upon tbe property, 
and under Nafis' instructions executed a mortage to 
Anderson for $3,000 dated September 15, 1891, recorded 
November 13, 1891. With the proceeds of this mortgage, 
Nafis paid Roberts the amount of his $1,800 mortgage, 
but, instead of satisfying the mortgage of record, took an 
assignment of it from Roberts to Anderson, dated October 
3, 1891, and recorded October 26, 1891. 

It will be seen that on October 26, 1891, according to 
the record, there were outstanding the $1,800 mortgage 
held by Anderson, the McCann mortgage of $1,200 held 
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by Davenport, and the Kearney mortgage of $3,000, also 
held by Anderson. 

In 1893, Nafis apparently conceived a scheme of fraud. 
He procured an assignment to himself of the $1,800 
mortgage, dated April, 12, 1893, but not recorded until 
July 16, 1895. He afterwards procured an assignment of 
McCann*s mortgage of $1,200, dated January 12, 1894, 
recorded December 22, 1896. He also procured an 
assignment of the Kearney mortgage of $3,000 from 
Anderson to himself, dated April 12, 1893, recorded 
April 21, 1893. Thus we have at this time the premises 
owned by Kearney, subject, as appeared by record to 
three mortgages, of all of which Nafis was the apparent 
owner. 

The first transfer of any of the mortgages was that of 
the Kearney mortgage of $3,000 to the defendants Greene 
and Dunkin, by assignment dated April 20, 1893, recorded 
April 21, 1893. The next assignment was by Nafis to 
Squire of the Curtin mortgage of $1,800, by assignment 
dated July 3, 1895, recorded July 16, 1895. The next 
assignment was by Nafis to Gearon of the McCann 
mortgage of $1,200, by assignment dated September 25, 
1895, recorded December 22, 1896. 

There was nothing in the assignments indicating to 
any of the assignees, Curtin and Dunkin, or Squire, or 
Gearon, the relative order of priority of the mortgages. 
Each of the assignees became a holder, for a valuable con- 
sideration, of one of the mortgages, without notice other 
than by record, of the actual priority of any one mort- 
gage, unless there were transactions or declarations of 
such priority by Nafis at the time of the assignment of 
the several mortgages. 

When Nafis assigned the $3,000 mortgage to Greene 
and Dunkin he represented to them that it was a first 
mortgage upon the premises, and if he had fulfilled the 
purpose for which that mortgage was executed, namely, 
the taking up of the $1,800 mortgage and the $1,200 
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mortgage, he would have obtained satisfaction thereof, 
instead of which, for some unexplained purpose, he kept 
the mortgages apparently alive by assigfnment of them to 
himself. More than two years afterwards he assigned 
such mortgages to Squire and Gearon, respectively. The 
special term held that the mortgages should be enforced 
in the order of their record, and rendered judgments ac- 
cordingly (reported, 22 Misc. 285), from which the plaint- 
iffs Squire and Gearon appealed. 

Held^ that the judgment was erroneous and that the 
$3,000 mortgage was entitled to priority over the other 
two mortgages in question. The representation of Nafis 
that the $3,000 mortgage was the first mortgage must be 
attached to the assignment, and thereby its priority in the 
hands of its present holders — Greene and Dunkin — is es- 
tablished, unless the fact of the record of the Curtin and 
McCann mortgages showed a clear and unassailable title 
to them in Nafis, which he could transfer to an innocent 
purchaser for value. 

The two mortgages, of $1,800 and $i,200, stand on 
different planes, and we shall first consider the former, 
which is the one held by the plaintiff Squire. The $3,000 
mortgage was dated September 15, 1891, and recorded 
November 13, 1891. It was ostensibly executed by Kear- 
ney, who was then owner of the premises, for the purpose 
of raising money to enable him to pay off the two prior 
mortgages of $1,800 and $1,200. This $3000 mortgage 
really represented the same debt, though to different per- 
sons, as the other two mortgages. So far as the land, 
which primarily was chargeable with the debt, was con- 
cerned, there was but one liability, and the extent of that 
was $3,000. Jones on Mortgages (vol. i, 5th ed., sec. 

356)- 

The evidence shows that a part of the money received 
on the $3,000 mortgage was actually used in paying off 
the $1,800 mortgage, and the holder of that mortgage, in 
point of fact, received its amount in payment of it and it 
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was actually paid. That Nafis took an assignment of it 
to Anderson instead of a satisfaction of it makes no dif- 
ference. Anderson thus held at the same instant the 
$3,ocx> mortgage and the assignment of the $i,8oo mort- 
gage, but the debt represented by the $i,8oo mortgage 
was a part of the debt represented by the $3,000 mort- 
gage. The whole indebtedness chargeable to the land 
did not exceed $3,000. Anderson, being the holder of 
both securities, had the right to make the one or the other 
the prior mortgage, and when he assigned the two to Nafis 
he assigned whatever rights he had. These assignments 
to Nafis were dated on the same day, April 12, 1893, but 
the assignment of the $3,000 mortgage was recorded April 
21, 1893, and of the $1,800 mortgage, July 16, 1895. 

Meantime, and on April 20, 1893, Nafis assigned the 
$3,000 mortgage to Greene and Dunkin, with the repre- 
sentation that it was a first mort!;::aee. So far as the 
$1,800 mortgage is concerned, the $3,000 mortgage was 
the first mortgage, because a part of the consideration re- 
ceived therefor had been actually applied to the payment 
and extinguishment of the $1,800 mortgage, and the lat- 
ter no longer existed so as to be en forcible against the 
maker, either Anderson or Nafis. When Nafis, therefore, 
on July 3,1895, assigned the $1,800 mortgage to Squire, 
he could only assign it subject to any defenses existing 
against it in his hands. Greene and Dunkin, being then 
innocent holders for value, of the $3,000 mortgage, could 
say that it was executed and the money received partly 
for the payment and cancellation of the $1,800 mortgage ; 
that the money was so used ; that the $1,800 mortgage 
was thereby extinguished, and, although Nafis took an 
assignment instead of a cancellation of that mortgage, he 
could not be permitted to enforce it. As Nafis had no 
right to enforce the $1,800 mortgage against the holder 
of the $3,000 mortgage, he surely could not revivify it and 
convey even to an innocent holder any such right. It 
follows that the $1,800 mortgage held by the plaintiff 
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Squire is subordinated to the $3,000 mortgage held by 
Greene and Dunkin. Van Rensselaer v, Stafford, i Hopk. 
569 ; aff'd 9 Cow, 316. 

The $1,200 mortgage held by the plaintiff Gearon 
stands somewhat differently. It remained in the hands 
of Davenport until January 12, 1894, when it was assigned 
to Nafis. The assignment was not recorded till Decem- 
ber 22, 1896. On September 25, 1895, Nafis assigned it 
to Gearon, the assignment being recorded on December 
22, 1896, the same day that the assignment to Nafis was 
recorded. It does not appear, except by the date of the 
assignment, what was the actual date of the transaction, 
nor where Nafis obtained the money with which he paid 
Davenport for the assignment. Long before that date, 
viz., on April 20, 1893, he had assigned the $3,000 mort- 
gage to Greene and Dunkin, with the representation that 
it was the first mortgage on the property, and this repre- 
sentation must be attached to the assignment and becomes 
a part of the contract with the assignees. 

The plaintiff's counsel contends that the authorities 
lay down the doctrine that the defenses which may be in- 
terposed to the mortgage must be such, and such only, as 
existed at the time of its inception. In support of his 
contention he cites several cases, but no one of them holds 
that under circumstances like the present Nafis could con- 
vey to an innocent purchaser any greater rights than he 
possessed. It is clear that Nafis, after taking an assign- 
ment of the $1,200 mortgage, could not have enforced its 
priority to the $3,000 mortgage, for he was estopped to 
set up such priority by his representation to Greene and 
Dunkin. 

The only doubt upon this question arises from the fact 
that at the time of such representation he was not the 
common owner of the two mortgages, for $3,000 and 
$1,200. But, I think, this makes no difference. It is true 
that Davenport could have enforced the priority of his 
mortgage, so long as he remained the owner of it, and 
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that he could have assigned that right to an innocent pur- 
chaser, but when he assigned the mortgage to Nafis he 
assigned it, not to an innocent purchaser, but to one who 
had full knowledge of the facts, and who had already as- 
signed the $3,000 mortgage with the representation that 
it was a first lien on the premises. Any subsequent as- 
signment by Nafis of the $1,200 mortgage was subordinate 
to the right of the holders of the $3,000 mortgage to claim 
the priority of the latter. Nafis transferred whatever 
equity he had ; no more, no less. This is the provision 
of section 1909 of the Code of Civil Procedure, which 
says : " Where a claim or demand can be transferred, the 
transfer thereof passes an interest, which the transferee 
may enforce by an action or special proceeding, or inter- 
pose as a defense or counterclaim, in his own name, as the 
transferor might have done ; subject to any defense or 
counterclaim, existing against the transferor, before notice 
of the transfer, or against the transferee." 

As Nafis could not have enforced the priority of the 
$1,200 mortgage against the $3,000 mortgage, no more 
can his assignee, who took no other or greater right than 
Nafis possessed. Bush v. Lathrop, 22 N. K 535, 538 ; 
Cutts V. Guild, 57 Id. 229, 232 ; Schafer v. Reilly, 50 Id. 
66 ; Trustees of Union College v. Wheeler, 61 Id. 88, 

X05. 

The only question remaining to be considered is 
whether there is any provision in the recording acts (2 
H. 5., 9th ed., p. 1 841), which varies the rights of the par- 
ties. Section 33 provides that the recording of any con- 
veyance (and this by section 37 includes mortgages) shall 
be constructive notice of the execution of such convey- 
ance to all purchasers subsequent to such recording ; but 
this cannot, under the authorities, be held to affect the 
results arising out of the representation of priority made 
by Nafis, as shown in the present action. 

Opinion by GOODRICH, P. J. All concur. 
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Judgment reversed, new trial granted, with costs to 
abide the event. 

Jacob F. Miller, for the defenoants, appellants. 

Rush Taggart^ for the plaintiffs, respondents. 

Note on Title Acquired by Assignee of Mortgage. 

In general!\ The case in the text (ante, page 356), goes 
somewhat further, perhaps, than the other reported cases ; 
in enforcing the equities of prior holders of mortgages and 
the owner of the equity of redemption of mortgaged prem- 
ises as against subsequent assignees of mortgages, who take 
in good faith for a valuable consideration. The general 
principle that the assignee of a mortgage takes it subject to 
all the defenses, legal and equitable, which the mortgagor 
has against the enforcement of it by the assignor at the time 
of the assignment, is firmly settled by many adjudications 
cited hereafter. That the assignee takes, generally speaking, 
subject to the equities of former holders of the mortgage, is 
also well settled, with the exception that a former holder 
may be prevented from enforcing his equity on the ground 
of estoppel. On the latter point the law has rndergone 
important changes and the ruling in the cabe of Bush ik 
Lathrop (22 N, Y. 535), that a former holder who gave 
an assignment absolute on its face, but took back a 
separate agreement by which the assignee agreed to re- 
convey for a stipulated price, could enforce the collateral 
agreement against a subsequent assignee who was a bona 
fide holder for value, has been overruled (Moore v. Metro- 
politan Nat. Bank, 55 N, Y. 41), but that case still stands 
as good authority and as a leading case on the general prin- 
ciple that the assignee of a mortgage takes subject to the 
equities of former holders ^Fairbanks v, Sargent, 104 A^. F. 
Z08), and is frequently citea. 

Equities between mortgagor and mortgagee.] In Fairbanks 
V, Sargent, (supra), the case of Bush v. Lathrop is reviewed, 
and the court says, at page 116: *' Bush v. Lathrop has 
been criticised in subsequent cases and so far modified as 
to exclude from the operation of the principles there laid 
down, the case of a purchase in good laith of a non-negoti- 
able instrument from an assignee of the real owner upon 
whom he has by assignment conferred the apparent ab- 
solute ownership, when such purchase has been made in 
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reliance upon the title apparently acquired by such assignee. 
This modification is placed upon the ground of estoppel and 
it is held that the real owner has by the act of investing 
another with the apparent ownership of the property, es- 
topped himself from disputing the title of one who there- 
after acquires it in good faith from such assignee. . . We 
understand the rule set forth in Bush ?'. Lathrop, with the 
exception mentioned, stands in full force unquestioned." 

In Bush V. Lathrop (supra), there had been a number of 
assignments of a mortgage, the first assignee having given 
back to hisassignor an agreement to reassign to the assignor 
upon the payment of the amount expressed as considera- 
tion for the assignment, which was considerably less than 
the mortgage, but the assignment was absolute on its face. 
In an action by the personal representatives of the original 
assignor against one to whom the mortgage had been trans- 
ferred, after a number of assignments, it was held that the 
defendant secured no greater right than the original as- 
signee, and that the plaintiff could recover the mortgage 
upon payment of the amount expressed in the collateral 
agreement to reassign, although the defendant was a dcna 
fide purchaser and took without notice. That case as clearly 
shown, was overruled in Moore xk Metropolitan Nat. Bank, 
55 N, Y. 41. It was there held that where the holder of a 
non-negotiable chose in action transferred it and gave to 
the transferee the indicia of title, a subsequent purchaser 
for value, in good faith, from such transferee, took a good 
title which could not be defeated by any equities between 
the original holder and his assignee. The last mentioned 
case follows McNeil v. Tenth National Bank (46 N. Y. 325), 
and Commercial Bank of Buffalo v, Kortright (22 IVend. 
348). Concerning the case of Bush v. Lathrop, the court 
in Moore?'. Metropolitan National Bank (55 N, Y 41), says, 
at page 49: ** I think the conclusion of the learned judge 
that the owner can assert title to a chose in action from a 
bona fide purchaser from one to whom he has given the ap- 
parent ownership, is unsound in principle and not sustained 
by authority. No allusion whatever is made by him to the 
rule as to corporate shares or chattels or to the reason upon 
which it is founded ; no distinction is made between this 
kind of property and non>negotiable choses in this respect, 
and I think that none is warranted by reason or well con- 
sidered authority." 

This doctrine was still further extended in later cases, 
and in Schafer v. Reilly (50 N, K 66), the rule is stated as 
follows: *'One who takes an assignment of a bond and 
mortgage, takes it subject not only to any latent equities 
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that existed in favor of the mortgagor, but also subject to 
the like equities in favor of third persons and strangers." 

In Trustees of Union College v. Wheeler (6i N. Y. 88), 
the mortgagee after assignment of the mortgage, but 
before the assignment was recorded and without no- 
tice to the owners of the fee of the lan^l of the assign- 
ment, released from the lien of the mortgage a certain 
portion of the land equal in value to the amount of the 
mortgage, and it was held that this operated to release the 
portions of the property held by persons other than the 
mortgagor imder contracts of purchase and deeds as against 
the assignee of the mortgage, in an action to foreclose ; 
that on well-settled equitable principles where a mortofage 
covered a number of different parcels conveyed to various 
persons, the mortgage could not be released as to part, and 
made a lien on the remaining parcels for the full amount 
as against purchasers in good faith. The case of Bush v, 
Lathrop is discussed, and it is said that it has not been 
overruled, except as to the point mentioned above, and the 
court (Dwight, Com.) adds at p. 114 : **The rule that the 
chose in action itself \s open to all defenses growing out of 
the original transaction in the hands of any assignee no 
matter how remote, remains unshaken, and must continue 
so until elementary rules of law are overthrown." 

The general rule is also there reiterated that persons 
who held under the mortgagor are protected in their deal- 
ings with themortgagee respecting the mortgage, if they do 
so without notice that the mortgage has been assigned. 

In Bennett v. Bates (94 N. Y. 354), it was held that a 
payment by the mortgagor to be applied upon the mort- 
gage reduced the mortgage in the amount of the payment 
as a matter of law, notwithstanding it was not indorsed on 
the mortgage by the mortgagee ; and that a subsequent 
assignee of the mortgage from the mortgagee took it sub- 
ject to the payments already made. 

In Frear v. Sweet (118 N, Y, 454), a mortgagor sold a 
part of the mortgaged premises and gave a deed thereto ; 
and by agreement with the mortgagee the part thus sold 
was released from the lien of the mortgage. The pur- 
chaser went into possession and built a residence on the 
portion of the mortgaged land which he purchased, but did 
not record his deed or the release of the mortgage. It was 
held, the mortgage having been assigned several times, 
that the assignees took subject to the equities between the 
original parlies, and that the mortgage could not be en- 
forced as a lien against the portion of the land purchased 
by the defendant. The court says, at page 461, on this 
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branch of the case, "The several assignees, including 
the plaintiff, must be deemed to have taken the assign- 
ment of the mortgage subject to this right of defense. 
And the rule is too well settled to require amplification of 
the reasons upon which such rule is founded, that an as- 
signee of a mortgage takes it subject to the equities be- 
tween the original parties to it. The assignee steps into 
the place in that respect of the mortgagee/' Citing Bush 
V. Lathrop, 22 N. Y. 535 ; Davis v. Bechstein, 69 Id. 440; 
Bennett v. Bates, 94 Id, 354. 

In Rapps V, Gottlieb (142 N, Y. 164), the rule is squarely 
laid down that the assignee of a mortgage takes subject to 
the equities between the original parties to the mortgage, 
and has no greater rights than the original mortgagee. 
The distinction is there discussed between the transfer of a 
mortgage which is void in its inception, or as to which there 
are equities between the mortgagor and the mortgagee, and 
the transfer of a mortgage which is valid, but which has 
been transferred by one who has no real title thereto as 
between him and his assignor, but who has been clothed 
with the indicia of a legal title by his assignor. In that 
case the court below set aside a mortgage which bad been 
given upon the express condition that the mortgagee should 
advance a certain sum which he had failed to do, but had 
transferred the mortgage to the plaintiff for a valuable 
consideration ; and the court, after referring to the rule 
that an assignee of a mortgagee takes it subject to all the 
existing equities of the parties, says, at page 167 : ** But 
while conceding this rule the appellant claims that there 
are exceptions to it, and cites the case in which the owner 
of property has negligently, or from over-confidence, 
clothed another with its apparent ownership and with seem- 
ing authority for its transfer, and in which, by estoppel or 
otherwise, the innocent assignee for value has been pro- 
tected. Obviously, such an exception applied to this case 
would annihilate the rule, for in all cases of the assignment 
of a mortgage invalid between the original parties, its ex- 
istence when it ought not to have existed indicates the 
negligence or over-confidence referred to as the basis of 
the exception. None of those cases relate to the transfer 
of a mortgage, which is but a security or lien and enforci- 
ble only in equity, but all of them were instances in which 
the assignor had the legal title and the means of transfer- 
ring it in the most effectual manner. They related to the 
transfer of a conceded existing legal right, and respected 
the equities not between the original parties, but between 
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subsequent holders dealing in one way or another with the 
valid securities." 

In Seymour v, McKinstry (io6 JV. Y, 230), it was held 
that a vendor of land who had an equitable lien on the 
property for part of the unpaid purchase price could en- 
force the same against the mortgagee of the purchaser and 
his assignee, where it appeared that the mortgagee had 
notice of the vendor's lien ; and that the possession of the 
land which remained in the vendor was sufficient to put 
the assignee of the mortgagee upon inquiry, and he could 
not be held to be a bona fide purchaser so as to cut off the 
equities of the vendor. 

In Owen z/. Evans (134 N. Y, 514), the rule as to equi- 
ties between the various assignees and assignors of a mort- 
gage are stated in the following terms, at page C19 : " Ac- 
cording to the rule well settled in this State, however it 
may be elsewhere, the plaintifiEas assignee of the note and 
mortgage when both were past due, took those securities 
subject to all the equities which third persons could enforce 
against his assignor. Our courts recognize no distinction 
between eq[uities existing in favor of the mortgagor and 
those existmg in favor of a third person, but hold that in 
the absence of an estoppel an assignee of a mortgage takes 
only the interest of his assignor and subject to any latent 
equity in favor of any person.** Citing Bush v, Lathrop, 

22 N. F. 535 ; Schafer ik Reilh% 50 Id, 61 ; Trustees of 
Union College v, Wheeler, 61 Id, 88 ; Green v, Wamick, 
64 Id, 220. 

Where a mortgagor represents to an intending pur- 
chaser of a mortgage that it is valid and a subsisting lien 
on the property described therein be will be estopped from 
contesting its validity after asbignment. Westfall v. Jones, 

23 Barb. 9 ; Hill v, Hoole, wd N. Y, 299. 

A mortgagee who takes from the mortgagor a convey- 
ance of an undivided part of the mortgaged premises, will 
retain a lien on the portion not conveyed to the full extent 
of his mortgage, where such is the intention of the parties ; 
and that intention may be gathered not only from the acts 
and declarations of the mortgagee, but from a view of the 
situation as affecting his interest, at least prior to the pres* 
ence of some right in a third person. Smith v. Roberts, 
91 A^. K. 470. 

In Briggs v. Langford (107 N. K. 680), it was held that 
a defense that a mortgage was given for the purpose of 
defrauding the creditors of the mortgagors could be inter- 
posed in an action by an assignee in good faith« and for a 
valuable consideration to foreclose the mortgage. 
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Equities betiveen assignees.] The presumption that a pur- 
chase-money mortgage is a prior lien over one given by 
the same mortgagor for a loan of money, is overcome by an 
agreement made when the mortgages were given that the 
latter should be the first lien, and an assignee of the pur- 
chase-money mortgage who takes without notice of the 
agreement, secures, nevertheless, alien which is subsequent 
to the mortgage given for a loan. Dodge v. Manning, 19 
App. Div. 29. 

Where two purchase-money mortgages were given upon 
the sale of land, and both were dated and recorded at the 
same time, but the vendor informed the vendee that one 
should be considered a first and the other a second mort- 
gage, and sold the one designated as a first mortgage upon 
the same representation, and afterwards assigned the other 
one also. — Held^ that the lien of the mortgage first assigned 
could be enforced in the hands of the assignee as prior to 
that of the other, also in the hands of an assignee. Lane 
r. Nickerson, 17 Hun, 148. 

In Crane v. Turner (87 N. Y. 437), one holding a con"- 
tract of sale for land, executed a mortgage which was 
recorded ; some time later the mortgagor secured a 
deed of the premises under his contract which deed was 
also recorded. The mortgagor then sold the property and 
took a mortgage from his purchaser, such purchaser being 
aware of the prior mortgage against the property. The 
last mortgage was assigned to the plaintiff for value, upon 
representations by the mortgagee that it was a first lien on 
the property, and the assignee searched the records back to 
the time of the recording of the deed to the one from whom 
he purchased the mortgage. In an action to foreclose the 
prior mortgage it was held that the assignee of the subse- 
quent mortgage was in no better position than his assignor, 
and that the hen of his mortgage must be postponed until 
the prior mortgage was satisfied. 

In Granger v. Crouch, (86 N, Y, 494), the question is 
discussed as to the priority of assignees of various mort- 
gages given and recorded at precisely the same time, hut 
which mature at different periods. The court there holds 
that under such circumstances, unless there is an agreement 
to the contrary between mortgagors and the mortgagee, or 
between subsequent assignees of the mortgagees, that 
neither one is prior to the other, and upon foreclosure they 
are to be paid pro rata. In reaching this conclusion, the 
court refused to follow a number of cases in other Siates 
where it has been held that under such circumstances the 
mortgage which first becomes due has priority over the 
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other which becomes due at a later date. The court sug- 
gests that, where there is a mortgfage given, payable in in- 
stalments and the instalments are assigned as they become 
due, it might be that a court of equity would regard the 
one receiving the assignment of the first instalment as hav- 
ing a prior lien over the instalment subsequently falling 
due ; but no decision is made on that point. 

In Payne t/. Wilson (74 N, Y, 348), a mortgage was 
given which was considered irregular on its face, and after 
a mechanic's lien had been filed on the property a new 
mortgage was executed in proper form which was assigned, 
and it was held that the assignee could enforce the mortgage 
prior to the mechanic's lien, as the original mortgagee had 
acquired an equitable lien on the property which was prior 
to the mechanic's lien, and that his assignee took all his 
rights under the mortgage. 

The mere fact that a wife joins with her husband in the 
execution of a mortgage upon the husband's real estate, 
does not impair her rights as the holder of a prior mortgage 
which she received by assignment. Ilewett v. Suits, 22 
App, Div. 210. 

An assignment of a mortgage not delivered until after 
the death of the assignor is subject to the equities of other 
persons claiming to be prior assignees of the same mort- 
gage, and the declarations of the assignor before her death 
are admissible to prove who is the true owner. Merkle v. 
Beidleman,30 App. Div. 14. 

The same j agreement as to priority, \ Where two mort- 
gages are given on the same day, upon the understanding 
that they shall be equal liens, the one which is first recorded 
acquires no priority over the other, and the assignees of 
such mortgages take them subject to all the equities in the 
hands of the original holders. Greene v, Warnick, 64 N, 
Y, 220. 

In Stafford v. Van Rensselaer, (9 Co7ven^ 316 ; aff'g i 
Hopk. 569), where two mortgages were given at exactly the 
same time and recorded the same minute, it was held that 
parol evidence was competent to prove an agreement 
between the mortgagor and the mortgagee, that one of the 
mortgages should be prior to the other ; and this could be 
shown as against an assignee of one of the mortgages who 
purchased in good faith and for a valuable consideration. 

' An agreement when two mortgages are given at the 
same time that one shall have priority over the other, is 
enforcible against the assignee of either mortgage, no mat- 
ter, it seems, which one is first recorded ; and the one hold- 
ing the prior mortgage is not bound to disclose its priority. 

Vol. v.— 24 
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to one who be knows is about to take the other mortgage 
as a purchaser in good faith and for value. Collier v. Miller, 
137 N. Y, 332. 

Where the holders of two chattel mortgages on the 
same property agree that one shall be prior to the other, 
the fact that the one whose mortgage was subsequent to 
the other files his mortgage first, does not change the rights 
of the parties, and the assignee of such a mortgage takes 
it subject to all the equities in the hands of his assignor. 
David Stevenson Brewing Co. v, Iba, 155 N, V. 224 ; affg 
I -A^. K. Ann. Cas, 356. 

Re-issuance of mortgage assigned to mortgagor^ Where the 
owner of the fee of land pays and takes an assignment to 
himself of an outstanding mortgage, he cannot thereafter 
re-issue the mortgage by assignin^f it to another party for 
a new loan so as to make it a pnor lien over subsequent 
mortgages or conveyances. Sherow v, Livingston, 22 
App, Div. 530 ; Bogert v. Bliss, 148 N. Y. 194. 

But see Kellogg v. Ames (41 N. Y, 259), where the 
owner of the premises paid an outstanding murt)^cx^e, and 
took an assignment thereof in blank, which he afterwards 
sold to a creditor, and filled in such creditor's name, and it 
was held the assignee could enforce the mortga£;e against 
a subsequent grantee. 

See also Coles v. Appleby (87 iV. Y. 114), where the 
owner who had purchased land subject to a mortgage paid 
the mortgage, and without taking a satisfaction directed 
that the mortgage be assigned to a third party, and it was 
held that the assignee could enforce the mortgage as against 
a subsequent purchaser who took without examining the 
title, on the strength of the representations by his grantor 
that the property was free of all liens. Wallach v. Schulze 
(22 App. Div. 57), was to the same effect. 

In all of these cases the question is discussed as to what 
effect the intention of the parties has on the transaction 
when the mortgage is paid ; /. e,, whether the intent of the 
mortgagor who pays the mortgage is that it shall be satis- 
fied or that it shall remain as a subsisting lien. 

Recording assignments,] •* The only effect of recording 
an assignment of a mortgage is to protect the assignee 
against a subsequent sale of the same mortgage. If the 
assignment be not recorded, the assignor can assign to an- 
other person, a purchaser in good faith and for value who 
may record his assignment first, and will then hold the 
mortgage against the first assignee. An assignment is a 
' conveyance ' of the mortgage which, within the recording 
act, is a chattel real, and such conveyance not recorded is 
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void against any subsequeot purchaser *of the same real 
estate/ to wit, the same mortgage." Greene v. Waruick, 
64 N. Y, 220, at pajye 226. 

See, also, to the same effect, Campbell v, Vedder, 3 
Keyes, 174 ; Gillig v, Maass, 28 N, Y. 191 ; Purdy v. Hunt- 
ington, 42 Id. 334 ; Viele v. Judson, 82 Jd, ^;^. 

It is said in Viele v. Judson (82 N. Y. ^^), that the rule 
found in the authorities that the record of an assignment 
is only notice to those acquiring rights in the mortgage it- 
self is too narrow, and that the same reason which prevents 
a subsequent assignment prevents also a subsequent dis- 
charge. In that case the clerk did not note the assignment 
in the margin of the record, and after the actual filing of 
the assignment for record, which was defectively recorded, 
the assignor gave a satisfaction of the mortgage, and it 
was held that a subsequent mortgagee must be deemed to 
have taken subject to the notice of the assignment and the 
invalidity of the satisfaction, and that the mortgage of such 
subsequent mortgagee was postponed in favor of the as- 
signee of the former mortgage. 

Where a junior mortgagee, with knowledge of a prior 
unrecorded mortgage, assigns his mortgage to a bona fide 
assignee for value, the assignee's prior lien is only protected 
in the event of the assignment being recorded before the 
prior mortgage as in such a case the assignment is the 
*• conveyance " within the meaning of the recording acts. 
Westbrook v. Gleason, 79 N. Y. 23. 

Assignment of mortgage includes guarantee^ An assign- 
ment of a bond and mortgage carries with it a guaranty of 
payment or collection whether such guaranty is mentioned 
in the assignment or not. Stillman v, Northrup, 109 N, Y. 
473 ; Craig v. Parkis, 40 Id. 181 ; Van Dyke v, Gardner, 22 
Aftsc. 113. 
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TURTLE V. TURTLE. 

Supreme 0<mrtf First Department^ Appellate Division r 

June, 1898. 

Affidavit : taJten without the State; notary pudiic,] An affidavit 
taken before a notary public without the State, cannot be read 
on a motion in an action pending in this State, without a cer- 
tificate of the clerk of a court of record that such notary public 
is authorized by the laws of that State to take and certify the 
acknowledgment and proof of. deeds to be recorded in that 
State. 

The same.^ It seems ^ that affidavits cannot be taken before a 
notary public without the State in any event, to be read in a 
court in the State.* 

Appeal by the plaintiff from an order denying amotion 
for alimony and counsel fee. 

Action by Laura E. Turtle against Owen L Turtle for 
a divorce. The plaintiff moved for alimony and the mov- 
ing affidavits were taken before a notary public in the 
State of Michigan. The certificate of the clerk attached 
to the affidavits was that the notary public was author- 
ized to administer an oath, but it did not certify that he 
was authorized to take the proof or acknowledgment of 
deeds. 

Held, that the affidavit of the plaintiff was not prop- 
erly certified to permit it to be read. Section 844 of the 
Code prescribes that an affidavit which may be received 
in an action in this State may be taken without the State 
before an officer authorized by the laws of the State to 
take and certify the acknowledgment and proof of deeds 
to be recorded in the State. The words " the State," as 
used in that section, refer in each instance to the State of 

* See Note on Affidavits Taken Without the State, following 
this case. 
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New York. Ross v. Wigg, 34 Hun^ 192. The persons who 
may take acknowledgments of deeds outside of the State, 
to be recorded in the State, are prescribed by section 249 
of chapter 547 of the Laws of 1896, and a notary public 
is not one of those persons ; therefore, an affidavit taken 
outside of the State before a notary public cannot, in the 
present state of the law, be reac !n one of our courts. 
But if the construction given to section 844 of the Code, 
in the case of Ross v. Wigg, be not adopted, and it should 
be held that the words " an officer authorized by the laws 
of the State to take and certify the acknowledgment and 
proof of deeds to be recorded in the State,*' meant an 
officer authorized to take such acknowledgment by the 
laws of the State in which the affidavit was made, this 
affidavit is still not sufficient. A notary pubKc has no 
power to take an acknowledgment of any paper unless 
that power is given to him by statute, and there is noth- 
ing to show in these papers that any such power is given 
to him by the statutes of the State of Michigan, where 
this affidavit was sworn to. The certificate of the clerk 
states that he is authorized to administer am oath, but 
that is not sufficient. In any aspect of the case, there- 
fore, the affidavit could not be considered. For these 
reasons the motion was properly decided, and it is not 
necessary to consider the case upon the merits. It is, 
however, proper in such a case as this, where the papers 
are defective, that the moving party should have an op- 
portunity to renew her motion on new papers, and the 
order denying the motion is therefore modiified so far as 
that the denial of the motion shall be without prejudice 
to its renewal upon new papers, and, as so modified, 
should be affirmed, without costs. 

Opinion by RUMSEY, J. Van Brunt, P. J., PATTER- 
SON and INGRAHAM, JJ., concurred. 

Ingle Carpenter^ for the plaintiff, appellant. 

Moses H. Grossman, for the defendant, respondent. 
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Note on Affidavits Taken Without the State. 

JngeneralJ] Prior to the enactment of the Real Prop- 
erty Law (Z. i8p6, c. 547), there was some tincertaintj as 
to what officers m other States within the Union and also 
in foreign countries were empowered to take acknowledg- 
ment and proof of deeds to be recorded here, and conse- 
2uent]y as to what officers under section 844 of the Code of 
ivil Procedure were authorized to take affidavits to be 
read in actions pending in this State. There were statutes 
passed at a very early date on the subject, and numerous 
amendments and additions were made to them up to 1896, 
when the Real Property Law was enacted and all the old 
laws on the subject were repealed. 

This statute provides, first for specific officers before 
whom such acknowledgments may be taken within the 
United States (§249, subds. i to 4 inclusive), and then sub- 
division 5 provides, that they may be taken before " any 
officer of a State authorized by the laws therefor/' etc. 
Section 250 contains all the provisions for taking acknowl- 
edgments without the United States. 

Within the U, S,; before what officer J\ The statement in 
the case in the text, Turtle v. Turtle, ante^ p. 372, that an 
affidavit taken outside the State before a notary public can 
not, in the present state of the law, be read in one of our 
courts, has caused considerable discussion. It is believed 
that the court overlooked the provision of subdivision 5 of 
section 249 of the Real Property Law (5 ^. 5. ., [9 ed.], page 

3595)- 

It certainly would appear from this that if a notary 

public of another State was authorized by law to take ac- 
knowledgment or proof of deeds to be recorded in that 
State, and this fact was properly certified under Code Civ. 
Pro. §844, the affidavit could be read in evidence. The 
court in Stanton v. United States Pipe Line Co. (90 Hun^ 
35), certainly announced such a doctrine. In that case the 
affidavit sought to be read in a motion was taken before a 
notary public in Pennsylvania, but the certificate was 
faulty as in this case. It did not state that the notary pub- 
lic was authorized by the laws of that State to take the ac- 
knowledgment or proof of deeds to be recorded, but only 
that he had authority by the laws of Pennsylvania to take 
the oath. In considering this certificate the court said, at 
p&ge 38 : "If it follows that because Grumbie was a notary 
public he could take acknowledgment of deeds in that 
State, then the certificate was sufficient. The duties of 
notaries differ in different States. The power to take ac- 
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knowledgments of deeds so as to entitle them to be re- 
corded was first conferred upon notaries in this State by 
chapter 360 of the Laws of 1859. Whether the legislature 
of Pennsylvania has ever conferred like powers upon its 
notaries does not appear from the case. AH the safeguards 
which the legislature has provided for the use of a substi- 
tute for common law evidence in the administration of 
justice in our courts should be enforced. Taking and cer- 
tifying the acknowledgment and proof of deeds to be re- 
corded is an important official act. Important interests are 
frequently involved thereby. 

** The words quoted from section 844, were used, we think 
with a purpose. It was thought by the legislature that it 
would be proper to allow an affidavit made in another State 
to be used here, provided it was taken before an official 
who had by the authority of the State appointing him, been 
deemed worthy to have been invested with the power to 
take the acknowledgment of deeds to be recorded, a very 
different official act from the simple administration of an 
oath." 

An examination of the case of Ross v, Wigg, 34 Ifun, 192, 
does not make the point entirely clear. It was said there 
(p. 198), "The word * State ' as used in this section, in 
each instance, means the State of New York. It was 
enacted with reference to the laws of this State, not of 
some other State. The section does not mean as claimed 
by appellant, that the affidavit may be taken before an 
officer authorized by the laws of a foreign State, or the 
State of his residence, to take and certify the acknowledg- 
ment of deeds. The expression, as used in this section, 
* before an officer authorized by the laws of the State, to 
take and certify the acknowledgment and proof of deeds, ' 
means an officer thus authorized by the laws of this State. 
There are many such officers and many statuus have been 
passed upon the subject, which were in force at the time of 
the enactment of the Code of Civil Procedure. 3 R. S. 
(7 ed.), 2226 ; Z. 1829, c. 222 ; Z. 1845, C- ^^9 I ^' 1847, c. 
170 ; Z. 1848, c. 195 ; Z. 1850, c. 270 ; Z. 1858, c. 259 ; Z. 
1863, c. 246 ; Z. 1870 ; c. 208 ; Z. 1875, c. 136." 

Ross V, Wigg, was decided under the special provision 
of Z. 1870, c. 208, that a deed might be acknowledged in 
Canada, "before the judge of any court of record, or the 
mayor of any city, within said Dominion of Canada." Thus 
it is seen the remarks to the effect that the statute did not 
mean that an affidavit might be taken before any officer 
authorized by the laws of the State of his residence to take 
the acknowledgment or proof of deeds were really obiter. 
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It was really held in that case that the affidavit could be 
read in evidence as it had been taken before a judge of the 
Dominion of Canada, There is also a strong dissenting 
opinion by Justice Follett, in which he says, at page 203 : 
** The argument is, that by the section of the Code above 
cited, the aiuhority to take affidavits to be used in the courts 
of this State, is vested in and limited to such officials of 
other States, as are by the statutes of those States authorized 
to take acknowledgments by virtue of holding certain desig- 
nated offices in other States. I think the intention was to 
vest the power of taking affidavits in all officers of other 
States authorized by the laws of the State of their residence 
to take and certify the acknowledgment and proof of deeds 
to be recorded in the State of the officer's residence, and 
that the section does not authorize officials of other States 
to take affidavits to be read in courts of this State unless 
they are authorized b}' the laws of the State of their resi- 
dence to take acknowledgments of deeds to be recorded in 
the State of their residence, except in cases specially 
authorized by statute." 

As will be seen in the citation of statute above, the 
court, iu the prevailing opinion, in Ross v. Wigg, mentioned 
chapter 195 of the laws of 1848. Turning to that law as 
in force at that time, we find the following language : *' The 
proof or acknowledgment of any deed or other written 
instrument required to be proved or acknowledged in 
order to entitle the same to be recorded or read in evidence 
when made by any person residing out of this State and 
within any other State or territory of the United States, may 
be made before any officer of such State or territory author- 
ized by the laws thereof to take the proof and acknowledg- 
ment of deeds/' etc. This statute was amended by chapter 
557 of the Laws of 1867, but merely so as to have the act of 
1848 apply to all deeds which had hitherto been recorded. 
It was rurther amended by chapter 208 of the Laws of 
1892, and chapter 123 of the Laws of 1893, but in none of 
those amendments was the provision above quoted sub- 
stantially changed, except to include acknowledgments 
taken in that form in the Dominion of Canada, as well as 
in the United States. The law remained in chat condition 
until the enactment of the real property law (Z. 1896, c 
S47» § 249 ; 5 -^- ^- [9 ed.] p. 3595), and now reads as fol- 
lows : 

"Section 249. Acknowledgment and proofs in other 
States. The acknowledgment or proof of a conveyance of 
real property, within the State, may be made without the 
State, but within the United States, before either of the 
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following officers acting within his jurisdiction, or of the 
court to which he belongs : 

** I. A judge of the supreme court, of the circuit court 
of appeals, of the circuit court or of the district court of 
the United States. 

" 2. A judge of the supreme, superior, or circuit court of 
a State. 

" 3. A mayor of a city. 

"4. A commissioner appointed for the purpose by the 
governor of the State. 

** 5. Any officer of a State, authorized by the laws 
thereof to take the acknowledgment or proof of deeds to 
be recorded therein." 

In the schedule of laws repealed are found the statutes 
above referred to of 1848, 1892 and 1893. 

Sections 255-257 specify the matter which must be con- 
tained in the certificate of acknowledgment, and section 
260 contains the provisions for further authentication, as to 
the identity of the officer taking the acknowledgment, and 
section 261 the provisions as to the contents of the certifi- 
cate of authentication. By section 260 it is provided that 
where the acknowledgment is taken by a commissioner 
appointed by the governor there must be an authentica- 
tion by the Secretary of State. Where it is made by a 
judge of a court of record of Canada, by the clerk of the 
court. Where made by an officer of a State of the United 
States or Dominion of Canada, authorized by the laws 
thereof to take the acknowledgment, the authentication 
must be by the Secretary of State, or the clerk, register, 
recorder, or prothonotary of the county in which the officer 
making the original certificate resided when the certificate 
was made, or by the clerk of any court of that county hav- 
ing by law a seal. 

In all of these statutes it will be seen that so far as the 
proof or acknowledgment of deeds is concerned, there can 
be no quibble about it, because the statute plainly reads 
that it may be taken in any other State of the Union before 
an officer of such other State authorized fy the laws thereof 
to take acknowledgments, etc., and there can be no doubt 
that a vast amount of property in this State has been con- 
veyed under deeds with such acknowledgments. 

Section 844 of the Code provides : '* An oath or affidavit 
required, or which may be received, in an action, special 
proceeding, or other matter, may be taken without the 
State, except where it is otherwise specially prescribed by 
law, before an officer authorized by the laws of the State, 
to take and certify the acknowledgment and proof of deeds, 
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to be recorded in the State ; and, when certified by him to 
have been taken before him, and accompanied with the 
like certificates, as to his official character and the genuine- 
ness of his signature, as are required to entitle a deed ac- 
kn9wledged before him to be recorded within the State, 
may be used as if taken and certified in this State by an 
officer authorized by law to take and certify the same." 

There has been substantially no change in this section 
since it was first enacted. Z. 1876, c. 448. By an amend- 
ment in 1877, the words in the latter part of the section 
*' may be used as if taken and certified within the Stated* 
were changed to read •* certified in this State," as the sec- 
tion stands at the present time. 

Mr. Throop, in a note to section 844, says : " By various 
statutes nearly every person, authorized to take acknowl- 
edgments without the State, is authorized to administer 
oaths. There are, however, some exceptions ; and the two 
cases present some discrepancies as to the manner of certi- 
fying the official character of the officer. It is preferable 
that any officer authorized to take acknowledgments should 
be empowered to administer oaths, and that his acts should 
be authenticated in the same manner, in both cases. 

Conceding that the words, '' laws of the State," as used 
in this section apply exclusively to the laws of this State, 
it certainly is, by the plain reading of the statute, by " the 
law of this State " that a deed acknowledged before ** any 
officer of a State authorized by the laws thereof to take the 
acknowledgment or proof of deeds to be recorded therein," 
may be recorded in this State, and it would seem to follow, 
if this is so, that an affidavit taken before such an officer is 
also entitled to be read in an action or special proceeding 
iu this State. 

In Phelps V, Phelps (6 Civ, Pro, R,\\i\ Justice Churchill, 
sitting at the Herkimer county special term of the su- 
preme court, mentions the statutes affecting the question 
under discussion, prior to the enactment of section 844 of 
the Code and says : " By that section an affidavit taken in 
another State, to be used in this State, must be taken before 
an officer authorized by the laws of the foreign State, to take 
and certify the acknowledgment and proof of deeds to be 
recorded in that State.*' This case was affirmed by the gen- 
eral term of the third department (32 Hun^ 642), without 
opinion. 

The section was discussed in Bo wen v, Stilwell (p Cvv, 
Fro, R, 277), and it is there said, at page 280 : " The fe^s- 
lature of this State, in order to facilitate the administration 
of justice, and to avoid cumbersome and special designa- 
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tion of officials, clothed a class of officers in other States 
with power to administer oaths to persons in those States, 
which might be required for use in this State ; the simple 
qualification of such officer being, that he should be author- 
ized by the laws of his own State to take and certify ac- 
knowledgments and proof of deeds for record in that 
State." 

Without the U, 5.1 Section 250 of the Real Property Law 
provides : § 250. " Acknowledgments and proofs in foreign 
countries. The acknowledgment and proof of a convey- 
ance of real property within the State, may be made with- 
out the United States before either 0/ the following of- 
ficers : 

" I. An ambassador, a minister plenipotentiary, minis- 
ter extraordinary, minister resident, or charghdes affaires of 
the United States, residing and accredited ' within the 
country. 

2. A consul-general, vice-consul-general, deputy con- 
sul-general, a consular or vice-consular agent, or a consul 
or commercial or vice-commercial agent of the United 
States residing within the country. 

"3. A commissioner appointed for the purpose by the 
governor, and acting within his own jurisdiction. 

"4. A person specially authorized for that purpose by 
a commission, under seal of the supreme court, issued to a 
reputable person residing in or goin.<^ to the country where 
the acknowledgment or proof is so to be taken. 

'* 5. If within the Dominion of Canada, it may also be 
made before any judge of a court of record ; or before any 
officer of such dominion authorized by the laws thereof ta 
take the acknowledgment or proof of deeds to be recorded 
therein. 

" 6. If within the United Kingdom of Great Britain and 
Ireland or the dominions thereunto belonging, it may also 
be made before the mayor, provost or other city magistrate 
of a city or town therein." 

This is practically a consolidation with a few slight 
modifications of the various statutes existing when the 
Real Property Law was enacted. 

It will be seen by a reference to section 250 and a com- 
parison with section 260 as to when further authentication 
is necessary, that where an acknowledgment is taken by 
an officer specified in subdivisions i, 2, 4 or 6, that no 
authentication as to the identity of the officer is necessary. 
See City Bank v. Lumley, 28 How, Pr, 397 ; Florance v. 
Butler, 9 Abb, Pr. (N. 5.), 63. 

Form of certificate of authentication.^ As to the form of 
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the certificate, it is evident that much of the confusion 
shown by the reported cases, is due to the fact that in nearly 
all the offices of county clerks in the various States they 
have regular printed forms of certificates to attach to deeds. 
These usually contain a certificate as to the identity of the 
officer and a statement that he is duly authorized to take 
the same (that is, the acknowledgment), or words to that 
effect, as this form of certificate is sufficient when attached 
to a deed, because it certifies that the officer is empowered 
to take that particular acknowledgment But when one of 
these certificates is attached to an affidavit it is insufficient 
for the very reason that it does not show that the officer is 
authorized by the law of that State to take the acknowl- 
edgment or proof of deeds to be recorded. 

In Cream City Furniture Co. v. Squier (2 Afisc. 438 ; s. c, 
51 5/. -^.118; 21 Supp. 972), it was held that a notice of 
mechanic's lien, which was verified before a commissioner 
of the State of New York residing in Wisconsin, but which 
had no certificate of the Secretary of State authenticating 
the signature of the commissioner, was invalid for that 
reason. See, also, Harris v. Durkee, 50 Sup^r. Ct {J. 6* S.) 
202. 

A satisfaction of judgment acknowledged before a 
notary public in a foreign State, with a certificate by the 
clerk that such a notary was duly authorized to take the 
same, is insufficient to allow the satisfaction to be read in 
evidence in a proceeding in the surrogate's court in this 
State. Matter of Wilcox, i Misc. 55. 

See also cases cited {supra) and Loof v, Northup, 59 Huny 
76 ; Hyatt v. Swivel, 52 Super Ct. ( /. 6- 5.) i ; Matter of 
Wisner, 3 Dem. 1 1 ; Lahens v, Pielden, i Barb. 22 ; s. c, 
Thalheimer v. Hays, 42 ffun^ 93 ; Matter of Rockwell, 41 
Sup(. 431. 

In order to authenticate affidavits taken in another 
State it is not necessary to follow the letter of the statute ; 
a substantial compliance with its provisions is sufficient 
Manufacturers and Merchants' Bank v. Coden, 3 Hill^ 461 ; 
Belden v. Devoe, 12 Wend. 223 ; Hatcher v. Rochelean, 18 
N. K. 86 ; Ross v. Wigg, 34 Ifun^ 192. 

Amendment,'] An omission to secure the certificate of 
the Secretary of State to attach to an affidavit taken before 
a commissioner of this State, appointed for another State, 
may be supplied by amendment. Lawton v. Kiel, 51 Barb. 

A defective authentication may also be cured by pro- 
ducing upon the argument a certificate properly exempli- 
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fied and authenticated. Dresser v. Brooks, 3 Barb. 429 ; 
Jarvis v, Sewell, 40 Id. 449 ; Miller v. Jones, 51 St. R. 361. 

See, also, Fawcett v. Vary. 39 N. Y. 597 ; Jones v. U. 
S. Slate Co., 16 Hew. Pr. 129 ; Smith v. Collier, 3 St. R. 172. 

As to amendments generally, see Code Civ. Pro, §§721 
to 724. 



BRUEN V. NICKELS. 

Supreme Courts Second Department j Appellate Division ; 

Mayy 1898. 

Supplementary proceedings : third party order; sufficiency of affi- 
davit]. An affidavit by the managing clerk for the creditor's 
attorney, stating positively that a third party has property be- 
longing to the debtor exceeding ten dollars in value, is sufficient 
on which to base an order for such party's examination in sup- 
plementary proceedings.* 

* In the case of Miller v. Adams (52 N. Y. 409), it was said on 
the question of the sufficiency of an affidavit on information merely 
to obtain an order for the examination of a third party in supple- 
mentary proceedings : 

" An examination of the question has led me to the conclusion 
that all that is required by section 294 of the Code is an affidavit 
stating the possession of the property of, or indebtedness to, the 
debtor upon information and belief, and that such affidavit would 
be held sufficient up)on direct application to set aside the order 
founded thereon ; but as it is unnecessary to determine this ques- 
tion in this case I shall not discuss it, nor is it passed upon by the 
court." 

This dictum was followed by Giegerich, J., at the special term 
of the New York City Court, in Grinnellz/. [Sherman, (11 Supp. 682; 
s.c, 33 Si. R. 27), where it was held that an affidavit on information 
and belief merely was sufficient. 

The court in the last mentioned case, however, does not appear 
to have noted the difference between the wording of section 294 of 
the Code of Procedure under which Miller v. Adams (su^ra) was 
decided, and section 2441 of the Code of Civil Procedure. The old 
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Appeal by William C. Figner from an order of the 
County Court of Westchester county, made at a Special 
Term thereof, denying his motion to vacate an order for 
his examination as a third party in supplementary pro- 
ceedings. 

The ground on which this appeal is made is that the 
affidavit on which the order was granted did not state 
facts sufficient to justify the conclusion ; or rather, that 
the affidavit stated a conclusion instead of the facts. The 
affidavit set forth that said " Figner . . . has personal 

Code provided for the issuance of a third party order "upon an affi- 
davit that any person or corporation has property of such judgment 
debtor or is indebted to him in an amount exceeding ten dollars." 

According to the present Code the order is granted " upon 
proof by affidavit, or other competent written evidence, to the satis- 
faction of the judge." etc. 

The difference in the requirements of the old and the new Codes 
would seem to be obvious, and this distinction was pointed out in 
Matter of Leslie (19 Misc, 667) by Judge Ross at the Onondaga 
County court, and he held that an affidavit on information and belief 
merely, without disclosing the sources of the affiant's knowledge or 
the ground of his belief was insufficient on which to base a third 
party order. 

On the question of whether or not a positive statement such as 
is contained in the case in the text is sufficient, the court in Tucker 
t/. £. L. Goodseli Co. (14 App, Div, 89; s.c. 4 A^ K. Ann, Cof. 86), 
says in discussing the sufficiency of such an affidavit to procure a 
warrant of attachment : " Where the affiant does not speak as a 
direct actor, where, in fact, he speaks apparently as a stranger to 
the transaction, it matters not how positively he so speaks, how 
firmly he asserts his personal knowledge of the facts averred, he 
must still furnish the evidence of such facts. Under such circum- 
stances, his verified allegation ' shows ' nothing ' by affidavit.' He 
simply pleads the facts. He pleads them positively, it is true, and 
upon personal knowledge; but he does not prove them. And a per- 
son standing as he does in relation to the cause of action must 
prove them." 

See Note on Affidavits on Information and Belief, 2 N. Y. Ann, 
Cos. 58. 
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property of George P. Nickels, the said judgment debtor' 
above named, exceeding ten dollars in value.*' 

Held^ sufficient. Under the rule laid down by the 
court in the case of Crowns z;. Vail (51 Hun. 204) and 
sanctioned by this court in the case of Ladenburg v. Com- 
mercial Bank (5 App. Div. 219), the affidavit is sufficient 
for the purpose of examining a third party in supplemen- 
tary proceedings as provided by section 2441 of the Code 
of Civil Procedure. The rule is that " statements in affi- 
davits will be presumed to have been made on personal 
knowledge unless stated to have been on information and 
belief, and unless it appears affirmatively and by fair in- 
ference that they could not have been, and were not, on 
such knowledge." The affidavit in this case was made by 
the managing clerk of the attorney for the respondents, 
and while there may be some suspicion that he did not 
know the fact stated of his own knowledge we are not in 
a position to go back of the record and we must accept 
the statement as true. The Code of Civil Procedure pro- 
vides that " upon proof by affidavit, or other competent 
written evidence, to the satisfaction of the judge, . . . 
that any person or corporation has personal property of 
the judgment debtor, exceeding ten dollars in value, 
. . . the judgment creditor is entitled to an order re- 
quiring that person or corporation to attend and be ex- 
amined concerning the debt or other property at a time 
and place specified in the order." The affidavit of the 
managing clerk, that said " Figner . . . has personal 
property of George P. Nickels, the said judgment debtor 
above named, exceeding ten dollars in value," was suffi- 
cient to warrant the issuing of the order. 

The order appealed from should be affirmed, with ten 
dollars costs and disbursements. 

Opinion per Curiam^ except Bartl r, J., dissenting, 
who regarded the decision as fairly in conflict with that 
in Crowns v. Vail (5 1 Hun, 204). 
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Order affirmed with ten dollars costs and disburse- 
ments. 



De Witt H. Lyon^ for the appellant. 
Raymond C. Huffy for the respondents. 



YONKERS GAZETTE CO. v. TAYLOR. 

Supreme Court ^ Second Department, Appellate Divisum ; 

May, 1898. 

Corpcrationt ; subscrption to stock ; payment of ten per cent^ An 
unqualified subscription to the capital stock of a corporation, 
contained in the preliminary agreement to form the corporation, 
is binding on the subscriber, if unrevoked when the corporation 
is actually formed, although ten per cent, of such subscription 
was not paid when made.* 

The same : change in name.] The change in the name of a pro- 
posed corporation from the *' Gazette Company " to the 
•' Yonkcrs Gazette Company " because there was already a cor- 
poration of the former name in the State, does not invalidate a 
subscription to the stock of the corporation. 



* Section 41 of the Stock Corporation Law (L. 1892, c 688). 
reads as follows: 

*' Subscription to Stock. — If the whole capital stock shall not 
have been subscribed at the time of filing the certificate of incor- 
poration, the directors named in the certificate may open books of 
subscription to fill up the capital stock in such places, and after 
giving such notices as they may deem expedient, and may continue 
to receive subscriptions until the whole capital stock is subscribed. 
At the time of subscribing, every subscriber whose subscription is 
payable in money, shall pay to the directors ten per centum upon 
the amount subscribed by him in cash, and no such subscription 
shall be received or taken without such payment." 

Where a check was received in payment of the ten per cent., but 
payment on the check was stopped, — Held, that an action could not 
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Appeal by the defendant from a judgment of the City 
Court of Yonkers in favor of the plaintiff, entered upon 
the decision of the court rendered after a trial before the 
court without a jury, and also from an order denying the 
defendant's motion for a new trial made upon the min- 
utes. 

This action is brought to enforce liability of the de- 
fendant, Allen Taylor, upon a claimed subscription to the 
capital stock of the plaintiff. Prior to the formation of 
plaintiff as a corporation, the defendant signed an agree- 
ment by virtue of the terms of which, and subsequent 
action on the part of the plaintiff, after its incorporation, 

be maintained on the subscription. Excelsior Grain Binder Co. 
V, Stayner, 25 Hun, 91. 

A subscriber is not estopped by a recital in the paper which he 
signed that ten per cent, of the subscription had been paid from 
showing that in fact nothing had been paid. N. Y. & Oswego Mid- 
land R. R. Co. V, Van Horn, 57 ^V. Y. 473. 

In Jenkins v. Union Turnpike Co. (i Cat, Cas. 86 ; rev'g i 
Cai, 381), it was held that where the charter of a corporation re- 
quired ten per cent, of the subscription to its stock to be paid at the 
time of subscribing, an action could not be founded upon such a 
subscription where the ten per cent, had not been paid. This was 
followed in Goshen & M. Turnpike Co. v, Hurtin, f^ Johns, 217 and 
Highland Turnpike Co. v, McKean, 1 1 Id. 98. But the soundness 
of that case was questioned in Rensselaer & Washington Plank R. 
Co. V, Barton, 16 N, Y. 457, note. In those cases, however, the 
subscription appears to have been in the original articles of incor- 
poration or the preliminary agreement. 

Where notes are given for the ten per cent., payment of which is 
subsequently enforced, this is a compliance with the statute. O. C. 
& R. R. R. Co. V, Wooley, i Keyes, 118. 

In Tasker v, Wallace (6 Daly, 364), it was held that payment of 
the ten per cent, in patent rights of an unascertained value was not 
a compliance with the statute. 

But payment may be made in services rendered to the corpora- 
tion. Veeder v. Mudgett, 95 ^V. K. 295. 

Tender of a certificate is not essential before bringing an action 
on an original subscription to stock. Kohlmetz v. Calkins, 16 App, 
Div, 518 ; s. c, 44 Supp. 1031. 

Vol. v.— 25 
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the liability of the defendant is claimed to exist. This 
agreement provides, in substance, that it is proposed to 
publish a daily edition of the Yonkers Gazette in connec- 
tion with a weekly paper of that name ; that in further- 
ance of such purpose it is proposed to organize a corpora- 
tion under the title of " The Gazette Publishing Company," 
with a capital stock of $15,000, divided into 150 shares of 
$100 each ; that the plant and good will of the Yonkers 
Gazette should be turned over to the corporation, in re- 
turn for which it should receive seventy shares of the 
capital stock, and the remaining eighty shares were to be 
offered for subscription. Then follows the agreement: 
'* We, the undersigned, hereby subscribe for the number 
of shares set opposite our names." This was signed by 
the defendant, and one share set opposite his name. 
Steps were immediately taken to form the corporation, 
all of which seem to have been in compliance with the 
statute. The defendant took no part in these proceedings, 
and did not become one of the incorporators. His name, 
together with his post-office address and the amount of 
his subscription, was attached to the certificate required 
by the Business Corporation Law (Chap. 567, Laws of 
1890). When the certificate came to be filed, it was 
found that there existed another domestic corporation of 
the same name, and for this reason the Secretary of 
State refused to receive and file the certificate, holding 
that it violated section 6 of the General Corporation Law 
(Chap. 563, Laws of 1890. as amended by chap. 687, 
Laws of 1892), which prohibits the use of the same name 
already applied to another domestic corporation, or one 
so nearly resembling it as to be calculated to deceive. 
For this reason the name was changed and the incorpora- 
tion was had under its present name. In all other re- 
spects it remained the same The change in name in no 
wise affected the business to be carried on or the pur- 
pose of the incorporation. After being incorporated, a 
certificate of one share of stock was duly issued by the 
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officers of the corporation and delivered to the defendant, 
with a demand for the payment of the sum due under his 
subscription by virtue of the calls which had been then 
made by the corporation. The defendant returned the 
certificate of stock, disclaimed all liability by virtue of his 
subscription, and denied that he sustained the relation of 
stockholder to the corporation. Thereupon this action 
was brought. The court below held that the agreement 
was valid as a subscription to the capital stock of the 
corporation, and having been accepted and acted upon by 
the company and liability having been incurred upon the 
strength of it, the defendant was liable thereunder. 

The defendant assails this conclusion as unsound in 
law, and he urges that the change in name is fatal, as he 
never subscribed to the stock of such a corporation ; that 
the subscription was invalid, as ten per centum was not 
paid in when it was made, and that the agreement it- 
self is invalid and does not constitute a binding subscrip- 
tion. 

Held^ that the judgment should be affirmed. The law 
is fairly well settled that where parties propose to form a 
corporation and become shareholders therein, and such 
parties intend to become such shareholders without 
further act upon their part, upon the incorporation of the 
company, and the agreement remains open and is unre- 
voked, and the corporation is formed in pursuance of it, 
and thereafter acts upon it, by accepting the same, such 
agreement is valid and binding as a subscripton to the 
capital stock of such corporation. Buffalo & Jamestown 
R. R. Co. V. Clark, 22 Huity 359 ; S. C, sub nam. Buffalo 
& Jamestown R. R. Co. v. Giflord, 87 N. Y. 294. These 
decisions recognize that such an agreement is not valid 
and binding when made, as there is then in existence no 
party representing the company who is capable of con- 
tracting. But when the company is organized and acts 
upon the contract by an acceptance of what is regarded 
as an open continuing proposal, it becomes a valid bind- 
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ing agreement, to be enforced according to its terms. In 
the Clark and Gifford cases there was the element of 
ratification by the subscribers by payment of calls upon 
the stock after the corporation was organized. We do 
not understand, however, that the doctrine of these cases 
makes recognition by the subscriber an essential prere- 
quisite. The contract becomes of force when the pro- 
posal remains open and the corporation accept the same. 
Athol Music Hall Co. t/. Carey, ii6 Mass.^Ji ; Buffalo & 
Pittsburg R. R. Co. v. Hatch, 20 N. K 161 ; Non-Electric 
Fibre Mfg. Co. v. Peabody, 21 App. Div, 247 ; Morawets 
Corp, % 47. 

There is another class, the agreement to subscribe for 
shares when the company shall be organized. This 
clearly contemplates something more to be done, f . ^., the 
actual subscription. There exists no agreement in such 
case to become stockholders. When the corporation is 
formed such agreement is to take shares, which involves 
a subsequent act, that of formally subscribing for the stock. 
Illustrations of such contracts are found in Lake Ontario 
Shore R. R. Co. v. Curtiss (80 N, Y. 219) ; i Morawets 
on Corporations (§ 49). 

The payment of ten per cent, when the agreement was 
made was not essential to its validity. It is clear, from 
the statute, that such payment is only required of those 
who subscribe after the organization of the corporation. 
As to the others, a different rule obtains. Stock Cor{5! 
Law [Chap. 564, Laws of 1890], §§ 41-43 ; South Buffalo 
Nat. Gas Co. v. Bain, 9 Misc, Rep.,421, Nor do we think 
that the change in the name affects the defendant's liability. 
The purpose of the incorporation seems to have been 
carried out as contemplated. There was no change in 
object or in substance. Contracts for the creation of cor- 
porations are to be regarded as having been made in con- 
templation of the authority existing in the State, and 
vested in State officers by the legislature, as well as the 
general powers of control possessed by the legislature 
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over them. When the business is not changed or the 
party is not shown to be prejudiced, and no fraud inter- 
venes, there exists no sound basis for being relieved from 
the contract whose substance is fully performed. Schenec- 
tady & Saratoga Plank Road Co. v. Thatcher, ii N. Y. 
I02 ; Buffalo & N. Y. City R. R. Co. v. Dudley, 14 Id. 
336 ; Union Hotel Co. v. Hersee, 79 Id. 454. 

Opinion by Hatch, J. All concurred, except CUL- 
LEN, J., absent. 

Judgment afHrmed, with costs. 

Allen Taylor^ for the defendant, appellant. 

John H. Ferguson^ for the plaintiff, respondent. 



DOORLEY V. O'GORMAN. 

Supreme Courts First Department^ Appellate Divisum; 

June^ 1898. 

I. Ejectment : second new trial \ when granted^ Where, after a 
judgment in favor of the defendant, a new trial is granted to 
the plaintiff, in an action in ejectment, under Code Civ. Pro., 
§ 1 525, and upon such new trial there is a judgment for the plaint- 
iff, the defendant is not entitled to a second new trial as a mat- 
ter of right, but must show such facts as will indicate to the 
court that justice will be promoted thereby.* 

* Where the first trial is had before a referee by stipulation of 
the parties the new trial should also be before a referee, but not the 
same one who tried the first action. Brown v. Root MTg. Co., 148 
N. Y. 294. 

An appeal to the court of appeals from an order of the general 
term reversing a judgment and granting a new trial, with a stipula- 
tion for judgment absolute in case of affirmance opCTates as a waiver 



890 VOLUME V. 



Doorley v, O'Gorman. 



2. Tht samt ; practice.] Upon the application for the second new 
trial, if it is not made to the justice who tried the cause, the 
moving papers should show the evidence taken on the last 
trial. 

Appeal by the defendant from two orders made at the 
New York Special Term denying his motion for a second 
new trial. 

This is an action in ejectment, brought by Timothy 
Doorley against Mary O *Gorman. It was tried on Decem- 
ber 5, 1895, and a verdict rendered in favor of the defend- 
ant, upon which verdict a final judgment was entered, on 
December 20, 1895. That judgment was affirmed by this 
court upon appeal ; and the plaintiff thereupon obtained a 
new trial upon payment of the costs, in pursuance of the 
provisions of section 1525 of the Code of Civil Procedure. 
Upon the new trial the plaintiff recovered, and a final 

of the right to move for a new trial. Roberts v. Baumgarten, 126 
A^. K. 336 ; s. c.p 27 Add, N, C. 12 ; 37 Si, Ji, 482. 

The time within which a motion for a new trial may be made 
begins to run from the tinne of the entry of the original judgment 
and not from the entry of a judgment of the court of appeals. Chau- 
tauqua County Bk. v. White, 23 A^. K 347. 

Where the plaintiff was defeated on the first trial as to one of 
two parcels of land in controversy and upon the second trial as to 
both, the court refused to grant a second new trial. Harris v, Waite, 
54 Now. Pr, 1 1 3. 

Where upon the first two trials a party has lost by overlooking a 
point of law a second new trial should not be granted. Wright v, 
Milbank, 9 Bosw, 6y2, 

Where a cause of action for forcible entry and detainer is joined 
with one in ejectment a new trial should not be granted. Compton v, 
Chelsea, 70 //un, 361 ; s. c, z^Supp, 241 ; 54 St, R, 112. 

A second allowance may be granted upon the second new trial 
notwithstanding one was granted and paid on the first new trial. 
Wing V. De La Rionda, 131 A^. Y, 422. 

An amendment of the pleadings has been allowed on the new 
trial, to bring in other parties. Martin v. Lake, 3 Hill, 475. 

But see Cowley v. Murphy, 58 Sup€r Ct* (% ^ S.) 257; s, c* 
32 .S^. J?. 114 ; 19 Crv. Pro. R. 46. 
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judgment was entered in his favor, on December 20, 1897. 
A motion was thereupon made by the defendant for a 
new trial, under section 1525 of the Code. This motion 
was made upon the theory that the defendant was enti- 
tled, under the section mentioned, to a new trial as a 
matter of right, upon payment of the costs and expenses 
of the former trial. The motion, however, was denied, 
without prejudice to another motion, to be made by the 
defendant if she should be so advised, on proof that jus- 
tice would be promoted, and the rights of the parties 
more satisfactorily ascertained and established, by a new 
trial. The defendant thereupon moved, under that pro- 
vision of the statute, for a new trial, upon affidavits which 
as she claimed, tended to show that justice would be pro- 
moted, and the rights of the parties more satisfactorily 
ascertained and established, as is required by the latter 
portion of section 1525. That motion was denied for the 
reason that it did not appear that justice required a new 
trial. From each of these orders this appeal is taken, the 
defendant claiming, in the first place, that she was enti- 
tled to a new trial as a matter of right, but, if she is wrong 
in that contention, insisting that, upon the papers pre- 
sented on the second motion, it appeared that justice 
would be promoted by granting her a new trial, and the 
court erred in denying that motion. 

Held^ that the order should be affirmed. At common 
law a judgment in an action of ejectment was not conclu- 
sive except as to the demise laid in that action and as 
many other actions upon a new demise could be brought 
between the same parties as the plaintiff desired. Adams^ 
Ej. 192, 315. To prevent this endless litigation, it was 
provided by the Revised Statutes that the judgment in 
an action of ejectment should be conclusive, and it was 
given precisely the same effect as any other judgment 
between the parties (2 R. S. p. 309, § 36) ; but at the 
same time, for the more satisfactory settling of titles, and 
to prevent injustice because of surprise or an unforeseen 
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failure of proof, the provisions for a new trial in certain 
cases as a matter of right were inserted in the statute (2 
R» S. p. 309, § 37). This provision for a new trial was not 
therefore a restriction upon the rights of parties, but it 
was an enlargement of those rights. It was created by- 
statute, and depends entirely upon the statute for its ex- 
istence, and can only be granted in those cases in which 
the statute authorizes it to be done. The statute makes 
the granting of a new trial in these cases dependent upon 
the entry of a final judgment. That judgment may be 
for either of the parties ; but when a final judgment has 
been entered, whether for the plaintiff or defendant, the 
statute gives to the party against whom the judgment is 
rendered the absolute right to a new trial upon payment 
of costs and certain damages. This right, accruing, as it 
does, at any time within three years after a final judgment 
is rendered in the action, expires when the new trial has 
been once granted. There is no provision for a second 
trial as a matter of right after the entry of a second final 
judgment, but that right is expressly confined to a new 
trial after the first judgment is entered in the action, and 
it can only be availed of within three y^ars after that 
judgment has been entered. 

The second new trial which is permitted after the sec- 
ond final judgment is not given as a matter of right. 
That is given only when the court shall be satisfied that 
justice will be promoted by it, and the rights of the 
parties more satisfactorily ascertained and established. 
Under the section, the right to a new trial after the sec- 
ond final judgment is especially limited by those words. 
In neither case is it given to a particular party, but gen- 
erally to the defeated party ; and his right to a new trial 
comes into existence, and is controlled, not by the fact 
that he has or has not been defeated before, but by 
the fact that a final judgment has been entered or a sec- 
ond final judgment has been entered in favor of some- 
body else. It is quite clear, as we think, that the second 
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new trial, which can only be awarded after the second 
final judgment, is not to be claimed as a matter of right, 
but only as a matter of favor. Upon the construction 
contended for by appellant, each party is entitled to a 
new trial as of right when the judgment has once gone 
against him ; but that construction disregards the provi- 
sion that the new trial, after second final judgment, is to 
be granted if the court is satisfied '' that justice will be 
thereby promoted," etc. The construction here given is 
confirmed by the last sentence of the statute, which says, 
in terms, that no more than two new trials shall be 
granted under that section. The same question was pre- 
sented to this court under the Revised Statutes, which 
contained almost precisely the same provisions, at an 
early day, in the case of Bellinger v. Martindale, 8 How. 
Pr, 113; and the statute there received the same con- 
struction. The first order appealed from, determining 
that the defendant was not entitled to a new trial as a 
matter of right, was therefore correctly decided, and must 
be affirmed. 

The papers upon the second application, based upon 
the claim that justice would be promoted by giving to the 
defendant a new trial, did not disclose the evidence which 
was taken upon the other trial. There is nothing in the 
case to show what was the nature or quantity of the evi- 
dence adduced by either party, or how far it was entitled 
to be credited, or whether the verdict was justified by it, 
or whether it would have been proper under any circum- 
stances to reach another conclusion. The application was 
not made to the judge before whom the trial was had, as 
the result of which the judgment was entered ; and the 
justice who heard the motion had no other information 
with regard to the case than what is contained in the 
printed papers. It is not a matter of course to grant mo- 
tions for a second new trial under this section. Such 
relief will not be given unless the court can see that the 
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conditions imposed by the statute exist ; and that is that 
justice will be promoted by it, and the rights of the parties 
more satisfactorily ascertained and established. That con- 
dition cannot be inferred solely from the fact that one 
party has succeeded on one trial, and another party suc- 
ceeds on another. Some reason must be shown in the 
papers to support the claim that justice will be promoted 
by the new trial (Keeler v. Dennis, 39 Hun, 18), and that 
reason can only exist when it appears that, for some rea- 
son or other, an injustice has been done to the party 
against whom the verdict was rendered, and the second 
final judgment was entered. But the matters to be con- 
sidered on this motion are like those which are to be con- 
sidered on the motion for a new trial on the ground of 
newly-discovered evidence, which will not be granted un- 
less justice requires it. Whether justice does require such 
action or not depends largely, if not entirely, upon the 
nature of the evidence, the weight to be given to it, the 
manner in which it was presented, and the opportunity 
that the adverse party had to meet it. No satisfactory 
conclusion can be reached upon these points by any other 
person than the judge who originally tried the case, unless 
the evidence taken upon the trial is presented with the 
motion papers. Even that may not be sufficient, because, 
as every one knows, the conditions surrounding a trial 
upon which depends the conclusion whether the result is 
.satisfactory or not cannot be reproduced in the written 
evidence. But certainly, unless that evidence is produced 
upon the motion, the case must be a very exceptional 
one which would authorize the court which did not hear 
the trial to say that justice would be promoted by an- 
other opportunity to litigate. In this case the facts do 
not sufficiently appear to warrant any other conclusion 
than that reached by the court below. 

Opinion by RUMSEY, J. All concurred. 
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Order affirmed, with $io costs. 

Dennis McMahon^ for the defendant, appellant. 

Louis Levy^ for the plaintiff, respondent. 



UNDERBILL v. PHILLIPS. 

Supreme Courts Second Department, Appellate Division ; 

May, 1898. 

Pleading : complaint i demurrer : action on jiufg-ment.] A com- 
plaint in an action on a judgment which does not allege that 
such judgment was docketed more than ten years before the 
commencement of the action, or that the court has made an 
order granting the plaintiff leave to sue, is demurrable.* 

*After an action has t>een begun without leave of court and a 
demurrer to the complaint has been sustained on that account, the 
court has power to grant leave nunc pro tunc so as to overcome the 
defect, upon proper terms. McKernan v, Robinson, 84 N, V. 105; 
Earle 7f. David, 86 N, V. 634. 

In the McKernan case the court said : " If the plaintiff is de- 
feated upon this ground he may afterward apply to the court for 
leave to sue, and if granted, he may commence a new action for the 
same cause. If the plaintiff has commenced his action without 
leave, there would seem to be no valid reason why the court, instead 
of putting the party to the necessity of discontinuing, may not, in 
a proper case, manifest its consent to the prosecution of the action 
by a retroactive order, to take effect as of a time anterior to its 
comencement. The defendant is thereby deprived of no substan- 
tial defense. The court in granting the order, may impose such 
terms as shall be just. " 

In Parish v. Austin (25 Hun, 430), a judgment was set aside on 
petition of an administrator sixteen years after it had been granted, 
where it appeared that such judgment had been rendered in a suit 
upon a former judgment by default, and no leave to sue had been 
granted. 

In Hauselt v. Fine (18 Add. N, C, 142), it was held that a com- 
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Appeal by the plaintiff from a final judgment of the 
County Court of Kings county in favor of the defendant, 
dismissing the complaint, with notice of an intention to 
bring up for review upon such appeal an interlocutory 
judgment of the County Court of Kings county in favor 
of the defendant, entered upon the decision of the court 
sustaining the defendant's demurrer to the plaintiff's 
complaint. 

This action was begun by Silas A. Underbill against 
Frank H. Phillips, on May 13, 1897, to recover upon two 
judgments for sums of money, rendered in favor of the 
plaintiff and against the defendant. 

The complaint alleged that on May 21, 1877, ^n the 
County Court of Kings county, the plaintiff recovered 
two judgments which were duly given by said court." 
The defendant demurred on the ground that the complaint 
does not state facts sufficient to constitute a cause of 
action, his contention being that there is no allegation 
that such judgments were duly docketed, or that leave to 
sue was granted by the court previously to the commence- 
ment of action. The court below sustained the demurrer. 

Held^ that the judgment should be affirmed, under Code 
Civ. Pro. § 1913.^ The plaintiff contends that the allegation 

plaint in an action to recover from heirs and their grantees the 
amount of a deficiency arising upon foreclosure of a mortgage made 
by the ancestor was bad on demurrer where it failed to allege that 
leave to bring the action had been granted. 

The rule requiring leave to sue before an action can be brought 
between the same parties on a judgment, does not apply where the 
judgment is set up as a counterclaim. Badlam v. Springsteen, 41 
Hun^ 160. 

See Note on Leave to Sue, 18 Abb. N. C 14^ 

* Code Civ. Pro., S '9>3 reads as follows : 

" Except in a case where it is otherwise specially prescribed in 
this act, an action upon a judgment for a sum of money, rendered 
in a court of record of the State, cannot be maintained, between 
the original parties to the judgment, unless, either, 
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that he recovered the judgments and that the same were 
duly given, constitutes an allegation that the judgments 
were docketed at the time of their rendition, on the ground 
that the statute in force at the time (3 R. S. [5th ed.] 639, 
§ 12) required the clerk to docket every judgment when 
rendered, and that it must be inferred that the clerk 
properly performed such duty. The difficulty with this 
contention is that it does not arise at this stage of the 
litigation. The complaint in an action of this character 
must contain allegations to bring it within the provisions 
of section 191 3. If it had been alleged that the judgment 
was duly docketed and the due rendition of the verdict 
had been proven at the trial, the court, within the 
authorities cited by the plaintiff's counsel, might possibly 
hold at the trial that the docketing was to be inferred 
from the proof that the judgment was rendered, on the 
ground that it was to be presumed that the clerk had per- 
formed the duty required by the statute ; but it does not 
follow that the converse of the proposition is true, and 
the allegation that the judgment was recovered and duly 
given is not a sufficient compliance with the require- 
ments of section 191 3. 

The complaint does not contain proper allegations. 
It should allege the docketing of the judgment more than 
ten years before the commencement of this action, or 
that the court has made an order granting the plaintiff 

I. " Ten years have elapsed since the docketing of such judg- 
ment ; or, 

" 2. It was rendered against the defendant by default, for want 
of an appearance or pleading, and the summons was served upon 
him, otherwise than personally ; or 

" 3. The court in which the action is brought has previously 
made an order granting leave to bring it. Notice of the applica- 
tion for such an order must be given to the adverse party, or the 
person proposed to be made the adverse party, personally, unless 
it satisfactorily appears to the court that personal notice cannot be 
given, with due diligence, in which case, notice may be given in 
such a manner as the court directs." 
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leave to sue, and is defective, as it contains no such 
allegation. 

Opinion by GOODRICH, P. J. All concurred. 

Judgment afRrmed, with costs. 

Silas A. Underhill {Reuben H. Under kill^ of counsel), 
for the plaintiff, appellant. 

Albert G. McDonald^ for the defendant, respondent. 



MABON V. ONGLEY ELECTRIC CO. 

Cimrt of Appeals ; June^ 1898. 

[Reversing 24 App, Div, 41.] 

Receivers ; ancillary ; foreign corporations^ A receiver of a foreign 
corporation, appointed in the State under the laws of which 
the corporation was created, cannot maintain an action in this 
State, in which the corporation is the only defendant, solely 
for the purpose of the appointment of an ancillary receiver 
here.* 

Appeal, by certification, from a judgment of the Ap- 
pellate Division of the Supreme Court in the First 
Department, reversing an interlocutory judgment which 
sustained a demurrer to the complaint. 

According to the allegations of the complaint, the de- 
fendant was incorporated under the laws of the State of 
New Jersey, where it had a factory and an office, but its 
principal office was in the city of New York, and its prin- 
cipal business, other than manufacturing, was transacted 

* See Note on Ancillary and Foreign Receivers, following this 
case,/^^/, p. 403. 
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within the State of New York. On January 8, 1895, the 
plaintiff, John S. Mabon, was appointed receiver of the 
•defendant, as an insolvent corporation, by the decree of a 
court of competent jurisdiction in the State of New 
Jersey, " with full power to demand, sue for, collect and 
receive, and take into his possession all the property, 
effects and choses in action of said defendant, and enjoin- 
ing and restraining the officers and agents of the said de- 
fendant from thereafter dealing or interfering with the 
same." After duly qualifying, the plaintiff took posses- 
sion of all the property and assets of the defendant in the 
State of New Jersey, but he has not been able to obtain 
certain of its books and papers which are in the posses- 
sion of its directors in this State, although he does not 
allege what, if any, efforts he has made in order to obtain 
them. Among the assets in this State are several promis- 
sory notes, amounting to $37,500, covered by an attach- 
ment issued against the property of the defendant in an 
action in the supreme court, wherein judgment has lately 
been recovered for the sum of $13,773.39, upon which ex- 
ecution is liable to be issued ; but, as it is alleged, if said 
notes should be collected in full, ''there will be a surplus 
therefrom after the satisfaction of said judgment, which 
will belong to the defendant herein." The plaintiff states 
that, as he is advised and believes, " it will be impractical 
ble for him properly to perform his duties as receiver, and 
to ascertain, collect and take possession of the property 
of the defendant, unless a receiver shall be appointed 
within the State of New York in aid ©f the plaintiff, to 
collect and receive the property and assets of the defend- 
ant within the State of New York, and to hold the same 
until the rights thereto of all the parties in suit shall be 
determined, . . . and the disposition thereof directed 
by order or judgment of " the court. 

These are substantially all the facts alleged in the com- 
plaint, and the demand for judgment is that the defendant 
turn over to the plaintiff all its property and assets ; that 
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pending the determination of the action a receiver be ap- 
pointed with the usual powers, and that the customary 
restraining order be issued against the defendant, its 
officers, agents and servants. 

To this complaint the defendant demurred upon the 
grounds: i. That the court has no jurisdiction of the 
person of the defendant. 2. That the court has no juris- 
diction of the subject of the action. 3. That the com- 
plaint does not state facts sufficient to constitute a cause 
of action. The demurrer was sustained by the special 
term, but was overruled, upon a divided vote, by the ap- 
pellate division, which allowed an appeal to this court 
and certified the following question of law for decision : 

•* Can a receiver of an insolvent New Jersey corpora- 
tion, appointed by the court of that State and resident 
therein, having full jurisdiction in a suit for the winding 
up of the affairs of said corporation, with power, so far as 
could be conferred by such appointment, to demand, sue 
for, collect, receive and take into his possession all the 
property, effects and choses in action of said corporation, 
maintain an action in the supreme court of this State 
against said corporation as sole defendant for the purpose 
of procuring the appointment in this State of an ancillary 
receiver ?" 

Held^ that the action could not be maintained. The 
question, when read in connection with the complaint, 
means, can such an action be maintained against the cor- 
poration, as sole defendant, for the sole purpose of pro- 
curing an ancillary receiver. The question involves the 
sufficiency of the complaint, but unless that pleading 
shows some useful purpose to be attained by the exercise 
of jurisdiction, it is obvious that the court should not en- 
tertain jurisdiction. Although the plaintiff alleges that 
he is advised and believes that he cannot perform his 
duties as receiver without the aid of an ancillary receiver, 
he confines himself to the mere assertion of necessity 
without alleging any fact to support it. He points \s> 



NEW YORK ANNOTATED CASES. 401 

Mabon v. Ongley Electric Co. 

nothing that an ancillary receiver could do that he cannot 
do himself. So far as appears, he has all the power that 
his auxiliary would have, if appointed. While the laws 
of a foreign State have no force, as such, in this State, 
still our courds uphold the title of a foreign assignee or 
receiver upon the principle of comity. If the title is by 
virtue of a voluntary conveyance or transfer, it is sus- 
tained as against all, including even domestic creditors, 
but if it depends on a foreign statute or judgment, it is 
sustained against all except domestic creditors. Subject 
to their superior rights, the plaintiff can reduce to posses- 
sion all the property of the defendant in this State, and 
can bring replevin for that purpose, or trover to recover 
damages for conversion. Notes and accounts may be col- 
lected by the usual proceedings in our courts, which re. 
gard a foreign receiver as representing the original owner, 
and open their doors to him as they do to a domestic re- 
ceiver. Barth v. Backus, 140 N, Y. 230 ; Vanderpoel v, 
Gorman, Id. 563 ; Toronto Gen. Trust Co., as Trustee, etc. 
V. Chicago, Burlington & Q. R. R. Co., 123 Id. 37 ; Mat- 
ter of Waite, 99 Id. 433 ; Ockerman v. Cross, 54/4/. 29 ; 
Petersen v. Chemical Bank, 32 iV. K 21 ; Willits z;. 
Waite, 25 Id. 577 ; Hoyt v. Thompson, 19 Id. 207 ; Hoyt 
V. Thompson, 5 Id. 320; President, etc., v. Thorp, 6 
Cow. 47 ; Runk v. St. John, 29 Barb. 585 ; Pugh v. Hurtt, 
52 How. Pr. 22 ; Middlebrook v. Men Bank, 3 Keyes, 
135 ; Smith v. Tiffany, 16 Hun, 552. 

This action is against the corporation itself, as sole 
defendant, and hence no relief can be granted against 
third persons, such as the directors or others who may be 
in possession of its books or assets. As he stands for the 
corporation he is really suing himself, and is virtually the 
sole party to both sides of the controversy. He alleges 
no act of omission or commission on the part of the de- 
fendant, no neglect or breach of duty, and nothing to con- 
stitute a cause of action. If any cause of action is set 
forth it is not against the corporation, but against its 
Vol. v.— 26 
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directors, who are alleged to have possession of its books 
and papers. A cause of action against third persons, not 
parties, would not protect the complaint against a demur- 
rer by the defendant. Indeed, the learned counsel for the 
plaintiff states in his points that the allegation relating to 
the directors " was inserted with reference to the use of 
the complaint as an affidavit in applying for a receiver, 
and, so far as it concerns the relief prayed for, is wholly 
in the nature of surplusage.'* 

Courts do not appoint receivers merely for the asking 
but only on facts, alleged and proved, showing' that one 
is necessary for the preservation of property, or to accom- 
plish some other useful object. A temporary receiver is 
frequently appointed before judgment, and as incidental 
to the ultimate relief sought, in order to preserve the 
property so that it can be distributed pursuant to the final 
judgment when rendered. A permanent receiver is fre- 
quently appointed by the final judgment in order to en- 
force it, but an action by a foreign receiver for the sole 
purpose of securing an ancillary receiver is not authorized 
ill this State. A receiver is sometimes appointed in an 
action brought by a stockholder of a foreign corporation, 
with its affairs in process of liquidation, upon proof of 
special facts showing that funds in this State are in 
jeopardy owing to the insolvency of the custodian (Red- 
mond V, Hoge, 3 Hun^ 171) ; or upon the allegation of 
facts showing danger of loss, but in such cases the stock- 
holders were powerless without a receiver. Woerishoffer 
V. North River Const. Co., 6 Civ. Pro. R. 113 ; Phoenix 
Foundry & Machine Co. v. Same, Id. 106. The jurisdic- 
tion, however, is extraordinary and is exercised only when 
necessary to ** protect some clear right of a suitor which 
would otherwise be lost or greatly injured and which could 
not be saved or protected by any other action or mode of 
proceeding." Gluck & Becker on Receivers^ § 22. We 
have no stockholder or creditor before us as a party. A 
foreign receiver, without alleging any specific facts, show- 
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ing that it would benefit him or those whom he represents, 
asks for an ancillary receiver, not as incidental to final re- 
lief but as the sole relief. We think this is opposed to 
the theory and law of receiverships. 

We are also of the opinion that it is opposed to the 
policy of the State with reference to insolvent corpora- 
tions, both domestic and foreign. Our statutes provide a 
complete system for the regulation of actions and remedies 
relating to corporations. Code Civ. Pro., §§ 1775-18 13. 
No authority is given to the receiver of a foreign corpor- 
ation, appointed by a court of another State, to bring an 
action for the appointment of a receiver in this State, and 
the comity of States does not warrant an action here that 
could not be brought there, or one by a foreign receiver 
that could not be brought by a domestic receiver. 

We think that the judgment of the appellate division 
should be reversed, with costs, and that the question certi- 
fied should be answered in the negative. 

Opinion by Vann, J. All concur^ except Gray, J., 
not voting. 

Judgment reversed. 

Rufus W. Peckham^ Jr.^ for the defendant, appellant. 

Theodore Z. Frothingham^ for the plaintiff, respondent. 

Note on Ancillary and Foreign Receivers. 

In general,'] The cases in which ancillary receivers 
have been appointed of foreign corporations in this State, 
after the appointment of receivers in the States of the 
domicile of corporations, are not numerous. The reason 
for this seems to be, as shown by the cases hereafter cited, 
that a foreign receiver is allowed, by comity, to come into 
our courts to protect the rights of those whom he repre- 
sents, and, therefore, there is generally no necessity for the 
appointment of an ancillary receiver. The courts of this 



404 VOLUME V. 



Note on Ancillary and Foreign Receivers. 



State, however, have recognized the propriety of appoint- 
ing such receivers when the circumstances of any particular 
case made it appear that the rights of the interested parties 
could not be protected properly or safely without such 
appointment. The rights, liabilities and duties of both 
foreign and ancillary receivers are considered together, for 
the reason that to a considerable extent they are governed 
by the same principles of law. 

Appointment of ancillary receiver^ Where a receiver has 
been appointed of a foreign corporation in the State of its 
creation the courts of this State have power to appoint a 
receiver here also, who, upon his appoinment, represents 
the corporation, its stockholders and creditors ; and the 
court has power, to make an order restaining any interfer- 
ence with the assets of the corporation in the hands of the 
receiver so appointed. Phoenix Foundry & M. Co. v. 
North River Construction Co., 6 Civ, Pro, R. io6. See, also, 
to the same effect, Woerishoffer v. North River Construc- 
tion Co., Id, 113. 

In Redmond v. Hoge (3 Hun^ 171), a receiver was 
appointed of the assets of a foreign corporation held by 
parties in this State, where it was shown that the bailees 
were insolvent and the property was in danger. 

In Hall V, Holland House Co. (12 Misc, 55), it was held 
that the court had power to appoint a receiver of an insol- 
vent foreign corporation doing business and having assets 
in this State, for the purpose of holding such assets for the 
bene6t of the domestic creditors of the corporation. 

The right to appoint an ancillary receiver is recognized 
in Bayne v. Brewer Pottery Co. \Ohio\ (15 Nat, Corp, R. 6), 
and it is there said that the court making the ancillary 
appointment should under the rules of comity name the 
same person appointed in the State under which the cor- 
poration was created ; and cited Bidlack v. Mason, 26 N. yi 
Eq, 230 ; Phoenix Iron Co. v, N. Y. Wrought Iron R. C. Co., 
27 A^. /. Zaw, 4S4 ; Merchant's Nat. Bank v, McLeod, 38 
Ohio St. 184 ; Rustv. United Water Works Co., 36 U, S. App, 
167 ; s, c, 70 Fed, R, 129 ; N. Y. Pennsylvania & O. R. R, 
Co. V, N. Y., Lake Erie & W. R. R. Co.,"s8 Fed, R, 279. 

In Walter v. P. E. McAHster Co. (21 Misc, 747), Justice 
Pryor, sitting at the N. Y. special term of the supreme court, 
appointed an ancillary receiver of a New Jersey corporation 
of which a receiver had been appointed m New Jersey, in 
an action by a creditor. In that case the plaintiff dfemanded 
relief not only for the appointment of a receiver, but also 
to set aside a general assignment, with preferences, made 
by the corporation. The court remarked that the assign- 
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ment was invalid under the laws of New Tersey, as well as 
under those of this State, but held that the action for the 
relief last mentioned could not be maintained until the an- 
cillary receivership had been made permanent by the judg- 
ment to be rendered therein, in which he could be em- 
powered to bring an action to set aside the assignment. 

In O'Connor v. Long Island Traction Co. (15 Misc, 501), 
the court refused to appoint a receiver of a foreign corpora- 
tion where it appeared that all the property of the com- 
pany was held by a receiver appointed by the United 
States courts. 

In Borton v, Brines-Chase Co. (175 Pa, St, 209; s. 0,^4 At/. 
597), it is said the appointment of a receiver of a foreign 
corporation is an act o£ comity, merely, and a motion there- 
for should be denied where tne interests of resident credi- 
tors would be prejudiced by the appointment. 

A temporary receiver of a foreign corporation may be 
appointed ex parte to prevent the assets of the corporation 
from being removed from the State to the prejudice of 
resident creditors. Glines v. Supreme Sitting Order of 
Iron Hall, 21 Supp, 543 ; s. c, 50 St. R. a8i ; aflfg 22 Civ. 
Pro, R. 437 ; s. c, 20 Supp. 275. 

Rights and liabilities]. In Matter of Waite (99 N. Y, 433), 
the question of the right of a foreign receiver to sue here 
was exhaustively discussed, and the court lays down (p. 
;48) the following rules as thoroughly recognized and es- 
cablished in this State : 

1. The statute of foreign states can in no case have any 
force or effect in this State ex propria vigore^ and hence the 
statutory title of foreign assignees in bankruptcy can have 
no recognition here solely by virtue of the foreign statute. 

2. But the comity of nations which Judge Denio in 
Petersen v. Chemical Bank (32 N. Y. 21), said is a part of 
the common law, allows a certain effect here to titles de- 
rived under, and powers created by, the laws of other 
countries, and from such comity the titles of foreign statu- 
tory assignees are recognized and enforced here, when 
they can be without injustice to our citizens, and without 
prejudice to the rights of creditors pursuing their remedies 
here under our statutes ; provided also that such titles are 
not in conflict with the laws or the public policy of our 
State. 

3. But such foreign assignees can ai>pear, and, subject 
to, the conditions above mentioned, maintain suits in our 
courts against debtors of the bankrupt whom they repre- 
sent, and against others who have interfered with or with- 
held the property of the bankrupt. 
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In Weller v. J. B. Pace Tobacco Co. {2 SuM. 292), it was 
held that a foreign receiver appointed in California who 
also held an assignment of certain shares of stock of a cor- 
poration, could maintain an action in this State to recover 
possession of the shares and effect a transfer thereof, but 
the decision was put mainly on the ground that the re- 
ceiver had acquired a legal title to the stock by the assign- 
ment to him regardless of his title as receiver. 

In Peters v. Foster (56 Ifun, 607 ; s. c, 18 Ctv, Pro. A 
380 ; 10 Supp, 389), it was held that the receiver of a 
national bank of another State appointed by the comptrol- 
ler of the currency, could sue in New York State to re- 
cover an assessment made upon a shareholder of the cor- 
poration, Mr. Justice Barrett, in writing the opinion of 
the general term of the first department of the supreme 
court in that case, quotes the head note from the case of 
Claflin V, Housman (93 U, S. 130), as follows : " The Stat- 
utes of the United States are as much the law of the land 
in any State as are those of the State ; and although ex- 
clusive jurisdiction for their enforcement may be given to 
the Federal Courts, yet where it is not given, either ex- 
pressly or by necessary implication, the State courts, hav- 
ing competent jurisdiction in other respects, may be re- 
sorted to." He continues, at page 608 : " Upon the main 
question we are of opinion, first, that, even if the plaintiff 
be treated as a foreign receiver, he should be permitted to 
proceed in our courts, there being no question here of local 
rights or interest ; but, second, he is not to be treated as a 
foreign receiver in the ordinary acceptation of that term. 
The discussions on this head, with which the books abound; 
are predicated mainly of the demands of local creditors to 
subject to their claims assets of the debtor within the juris- 
diction, to the exclusion of foreign assignees in bankruptcy. 
The contention in favor of such local creditors (and also in 
favor of bona fide purchasers) was, that the foreign statutes 
had no extra-territorial force, and could only bind or pass 
the title to property within the territorial limits of such 
foreign country ; and, also, as underlying and in the aid of 
the question of right, that the foreign assignee had no 
standing in our courts except by comity, which would not 
be extended to them to the prejudice of local creditors. It 
does not seem, however, to have been generally doubted 
that such comity would be extended whenever it did not 
conflict with or prejudice the rights of our own citizens. 
Such at all events is now the settled law of this State." 

In Barclay v. Quicksilver Mining Co, (6 Lans. 25), it was 
held that the sequestrator of the property of a foreign cor- 
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poratioti, appointed by the courts of Pennsylvania, could 
maintain an action in this State to set aside a transfer 
made by the corporation in fraud of creditors, and the court 
says on the point in controversy, at page 31 : ** In the case 
of receivers or trustees of foreign corporations, we think 
the rule is pretty well settled that they may sue to recover 
property situated in this State subject, however, to the 
qualification that the foreign law will not be recognized to 
the extent of divesting the titles of our own citizens fairly 
acquired. The case before us is one between the plaintiff, 
representing the State of Pennsylvania as a creditor of the 
corporation created by the laws of that State, and that cor- 
poration itself, and the defendant, to whom the Pennsylva- 
nia corporation has transferred its property by voluntary 
gift, without any consideration, and for the purpose of de- 
frauding the State of Pennsylvania. There does not ap- 
pear to be any other purchaser or creditor, or any citizen 
of this State, besides the defendant, who has any interest in 
the question. We cannot withhold the application of the 
rule of comity in such a case. This State has not yet be- 
come a sanctuary for the protection of property in the 
hands of a transferee who has acquired it by a fraudulent 
contrivance like that alleged in the complaint, although the 
act of transfer was made in a foreign State, and the prop- 
erty is pursued by a person in whom the title in such 
property is vested under the laws thereof." 

In Dyer v. Power (60 Hun, 583 ; reported fully, 14 Supp. 
873), it was held that a foreign receiver of a partnership 
could maintain an action here to recover a debt due to the 
partnership, where the rights of local creditors were not 
prejudiced. 

In Willitts V, Waite (25 N. Y, 577), it was held that the 
receiver of an Ohio bank took the assets of the bank in this 
State subject to the claims of creditors who had attached 
subsequent to the act of insolvency. 

In Toronto General Trust Co. v. Chicago, Burlington and 
Quincy R. R. Co. (123 A^. Y, 37), it was held that a foreign 
testamentary, trustee having title to the trust estate could 
maintain an action here to recover damages for a con- 
version of a part of the estate without having the will 
admitted to probate here. 

An auxiliary receiver appointed in this State of a 
foreign corporation, acquires no legal title to the property 
of the corporation, and cannot therefore maintain an action 
to set aside an alleged fraudulent transfer of property by 
the corporation. Buckley v. Harrison, i N. Y Ann, Cos, 
335 > ^* ^M 10 Misc. 683. It is said, in that case, that even 
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If the action could be maintained by snch a receiver, he 
could not do so without an allegation of an execution re- 
turned unsatisfied against the corporation. 

In Leslie v, Goodhue, 69 Hun^ 71* an ancillary receiver 
of a New Jersey corporation sold personal property under 
terms which required the approval of the foreign court, but 
did not secure such approval, the sale was not completed 
and the receiver put the property up at another sale when 
it brought less than the amount for which it was bid in at the 
first sale, and it was held that the receiver could not recover 
from the first bidder the difference between the amount of 
his bid and the sum for which the property actually sold. 

An ancillary receiver is under the control of the court 
appointing him conceruing the property which comes into 
his possession in the jurisdictioo of his ancillary appoint- 
ment. Chattanooga, T. R. Co. v. Felton, 69 /></. R. 273. 

The proceedings for the appointment of a receiver in a 
federal court to foreclose a mortgage, executed by a cor- 
poration, do not conflict with those taken in a State court 
in which a receiver has been previously appointed, in an 
action by contract creditors, to prevent waste, and such 
federal receiver will not be ordered to deliver up property 
to the one appointed by the State court. State Trust Co. 
V. National Land, I. & M'fg. Co., 72 Fed. R. 575. 

See also to same effect, where the federal receiver was 
appointed to wind up the affairs of a corporation, De La 
Vergne Ref'g Mach. Co. v. Palmetto Brewing Co., 72 Fed, 

R 579- 

In American National Bank v. National Ben. & C. Co. 

(70 Fed, R. 420), it was held that a receiver of a corporation 
appointed by a State court had the same title, power and 
control over the property of the corporation situated in 
another State that he had in the State of his appointment. 
Domestic creditors of a foreign corporation are entitled 
to payment of their debts out of the property within their 
State before the property is turned over to a foreign re- 
ceiver. Corn Exchange Bank v, Rockwell, 58 ///. App. 506. 

A receiver appointed by a State court in proceedings for 
the dissolution of the corporation is a trustee of the assets 
of the corporation and may maiutain a common law action 
in another jurisdiction to recover a debt due to the corpor- 
ation. Avery v, Boston Safe Dep. & T. Co., 72 Fed. R, 700. 

As to an action by a receiver to recover stock subscrip- 
tions, see Ross-Meehan Brake Shoe F. Co. v. Southern 
Malleable L Co., 72 Fed. R. 057. 

A foreign receiver of a foreign corporation may main- 
tain an action against the resident of a State other than the 
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one where he was appointed, to recover upon a promissory 
note held by the corporation. Parker v. Stoughton Mill 
Co., 91 Wis, 174 ; s. c, 64 N, W. 751. 

In Irwin v. Granite State Prov. Assn. [N, JJ] (38 Ati. 
680), it was held that an ancillary receiver appointed in 
New Jersey of a foreign corporation was subject to the con- 
trol of the New Jersey courts only, and not to those of the 
State where the original receiver was appointed. 



SPELLMAN V. LOOSCHEN. 

Supreme Court, First Department, Appellate Division; 

June, 1898. 

Corporations ; insolvent ; judgment by default ; unlawful prefer^ 
ences.] A judgment on default, secured by a dona Jlde creditor 
of an insolvent corporation, is not invalid within section 48 of 
the Stock Corporation Law {L, 1892, c. 688) providing that a 
judgment suffered, etc., by any officer, director or stockholder 
of a corporation when it is insolvent, with the intent of giving a 
preference to any particular creditor, shall be void.* 

* The principle of the cases cited in the text (Vamum v. Hart, 
119 N. v. loi ; French v, Andrews, 145 Id, 441), is distinguished in 
Throop V. Hatch Lithographic Co, (125 A^, F. 530), where an officer 
of the corporation bought a bona fide claim against it, and then pro- 
cured a preferential lien on the assets of the corporation by getting 
an attachment. It was there held that although the attachment 
was secured in hostility to and not in collusion with the corporation 
it was invalid as to other creditors of the corporation. The court 
says, at page 533 : 

" With some hesitation we have reached the conclusion that the 
true construction of the statute prohibits the acquisition by a direc- 
tor of an insolvent corporation, who is also a creditor, through the 
process of attachment, of a preferential lien on the corporate assets. 

. . . Construing the language of the statute in connection with 
its obvious policy, we think a construction which disables an officer 
of an insolvent corporation from acquiring a preferential lien on the 
corporation assets by legal process is justified." 

To the same effect was Kingsley «/. First National Bank of Bath, 31 
Hun^ 329. The last mentioned case also held that a judgment secured 
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Appeal by the defendant, Jared J. Looschen, from a 
judgment of the Supreme Court in favor of the plaintiff^ 
entered upon the decision of the court rendered after a 
trial at the New York Special Term. 

This action was commenced by John H. Spellman, as 
temporary receiver of the Muehlfeld & Haynes Piano Com- 
pany, to set aside a judgment obtained by the defendant, 
Jared J. Looschen, against that corporation on June 9, 
1894. The summons in the action in which the judgment 
was obtained was served on June 4, 1896, upon the presi- 
dent of the corporation. No answer was interposed by the 
defendant, and judgment was taken by default. The 
plaintiff, as receiver of the judgment debtor, seeks to have 
this judgment declared void, under the provisions of sec- 
tion 48 of the Stock Corporation Law of 1892 (Chap. 688), 
which provides that " No . . . judgment suffered . . . 
by any officer, director or stockholder, when the corpora- 
tion is insolvent, or its insolvency is imminent, with the 
intent of giving a preference to any particular creditor 
over other creditors of the corporation, shall be valid.** 

The Special Term held that such judgment was void 
under the statute, and the defendant appealed. 

Heldy error. To make a judgment obtained against 
a corporation by a creditor invalid under the provisions 
of this section it must be shown that such a judgment 
was suffered by an officer, director or stockholder of the 
corporation, with the intent of giving a preference to a 
particular creditor over other creditors of the corporation. 

by a creditor other than a director or stockholder in the regular 
course was not a violation of the statu te» but it was unlawful for the 
corporation to make an offer of judgment allowing the creditor to 
secure a judgment lien before he would in the natural course of the 
litigation. 

As to the effect under this statute where a corporation makes a 
general assignment for the benefit of creditors, see MuUert^. Scandi- 
navian, etc.. Emigrant Co., i A'. K Ann. Cos. 397, and notes ; Croll 
V. Empire StaU K. Co., 17 App, Div, 282 ; s. c, 45 Supp. 680. 
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In case of a bona fide creditor this statute evidently con- 
templates some affirmative action by an officer, director 
or stockholder of a corporation by which a creditor is 
allowed to obtain a judgment, and the act of such officer, 
director or stockholder must be with the intent to give 
the judgment creditor a preference over the other credi- 
tors of the corporation. Matter of Muehlfeld & Haynes 
Piano Co., 12 App. Div, 492 ; French v, Andrews, 145 N. 
Y. 441 ; Lopez v. Merchants' & Farmers* Nat. Bank, 18 
App, Div. 433 ; Varnum v. Hart, 119 -A^. Y. loi. 

The evidence is clear that the whole amount sued 
for was due. The defendant who sold the goods, and 
the president of the corporation who purchased them, 
testified that the goods, for the sale and delivery of which 
the plaintiff sought to recover as one of his causes of ac- 
tion, were sold for cash, or for customers* approved notes, 
to be delivered within a week. The sale was made on 
May thirteenth, and more than a week had passed before 
the action was commenced. There was not even a sus- 
picion that that testimony was not true, as the mere fact 
that the defendant had sold goods to the corporation 
prior to this time upon a two or four months* credit would 
not affect this particular sale, which, by agreement be- 
tween the parties, was for cash. The testimony is explicit 
that the defendant, being applied to by the president of 
the corporation for these goods, refused to sell them, and 
finally was induced to make the sale upon the express 
agreement for payment in cash. It being, therefore, an 
honest debt for which the defendant had a right to sue, 
he was informed that another person had obtained a judg- 
ment against the company, and that the company was in 
trouble, and he commenced his action at once. Assum- 
ing that he also understood that proceedings were about 
to be instituted for a dissolution of the corporation, he 
was not bound to wait until such proceedings eventuated 
in the appointment of a receiver, and thus lose his right to 
enforce his claim against the corporation. Nor does the 
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fact that he employed as an attorney a gentleman who had 
hired a part of the offices of the attorney for this corpor- 
ation tend to show that the officers of this corporation 
were doing an3rthing to facilitate his obtaining the judg- 
ment. He had a right to employ this attorney to bring 
his suit. He had a right to sue and obtain judgment. 
Neither of these officers could have verified an answer to 
this claim without committing perjury, and all that the 
officers of this company could have done to prevent a 
judgment from being obtained would be to interpose an 
answer which, upon the evidence, would have been false. 
Certainly, it was never contemplated that this statute 
would impose a duty upon the officers of the corporation 
of interposing a false answer, in an action brought against 
the corporation, which would subject the person verifying 
it to the penalty for perjury. The mere failure of an 
officer of a corporation to interpose such an answer would 
not be suffering a creditor to obtain a judgment with in- 
tent to give such creditor a preference. 

We think, therefore, that there was no evidence to jus- 
tify the court in finding that the amount of $411, which 
constitutes one of the causes of action, was not due at the 
time the action was commenced, or that this corporation, 
of which the plaintiff was receiver, suffered a judgment to 
be taken against it, within the meaning of section 48 of the 
Stock Corporation Law of 1892. 

Opinion by INGRHAM, J. VAN BRUNT, P. J., and Pat- 
terson, J., concurred ; RuMSEY, J., dissented. 

Judgment reversed, new trial ordered, costs to appel- 
lant to abide event. 

Herbert H. Walker^ for the defendant, appellant. 

John Delahunty^ for the plaintiff, respondent. 
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SCHWARTZ V. WOLFRATH. 

N. Y, City Court J General Term; August ^ 1898. 

Calendar; preference ; administrator; practice,^ Either party- 
may move ^for a preference on the calendar, under Code Civ. 
Pro., §791, subd. 5, giving a preference to cases in which an 
administrator, etc., is the sole party plaintiff or defendant.* 

Appeals from orders denying plaintiffs' motions for a 
preference. 

The motions were made in two actions, one by Gus- 
tave Schwartz, and the other by Andrew Siefermann, 
against Emma Wolfrath, as administratrix, etc. The 
motions were based upon the fact that in each of the cases 
an administratrix is the sole defendant. The court below 
denied the motions, upon the ground that the preference 
provided by subdivision 5 of section 791 of the Code is 
personal to the administratrix, and is not to be properly 
accorded in the face of her opposition. 

* This decision is in harmony with the principle applied in Knox 
v. Dubroff (4 N, K Ann. Cas, 251 ; s. c, 17 App, Div, 290), where 
it was held that the right to a preference on the calendar given by 
Rule 36 of the General Rules of Practice, where the defendant is 
imprisoned under an order of arrest or the property of the defend- 
ant is held under an attachment, is available to the plaintiff as well 
as to the defendant. 

See, also. Note on Preference on the Calendar, 4 N, Y. Ann. 
Cas, 253. 

In Haux v. Dry Dock Savings Institution (150 -A^. K 581), it 
was held that the preference under {791, subd. 5, could not be 
granted where the executor or administrator was made a party in 
his individual as well as in his representative capacity. 

It seems that the preference will be allowed under subdivision 5. 
in an action Ly an administratrix to recover damages for negligence 
causing I he death of plaintiff's intestate. (Ct. of Appeals) Hays 
V, Consolidated Gas Co. 60 St. R. 480. 
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Held^ error. The first subdivision of section 791 pro- 
vides for a preference of an action brought by or against 
the people of the State, where the attorney-general gives 
notice, at the proper time, of his desire for a preference. 
Subdivision 2 makes an exactly analogous provision with 
regard to actions by or against the mayor, aldermen and 
commonalty of the city of New York, and the third sub- 
division has been construed to mean exactly what would 
seem to clearly appear from its language, that the corpor- 
ation counsel alone can elect to have the preference ac- 
corded. Simpson v. Mayor, Freedman, J., Sp. T., Sup. 
Ct., N. Y. Law Journal, March 6, 1896 ; Mooney v. Mayor, 
Daly, C. J., Sp. T., Common Pleas, N. Y. Law Journal, 
February 8, 1883. 

Subdivision 5 provides, among other things, for a pref- 
erence in an action where an administratrix is the sole 
plaintiff or the sole defendant, and there are no restrictive 
provisions, such as are contained in subdivisions i and 2, 
above mentioned, as to who may move for the preference ; 
nor are there any such restrictions contained in subdivis- 
ion 9, which provides for the preference of an action by 
or against a sheriff, and to which we now refer with rela- 
tion to the decisions of this court in the case of Walker v. 
Tamsen. In that case a special term decision of this court 
(N. Y. Law Journal, May 13, 1896), denied the plaintiff's 
motion for a preference on the ground that, in the learned 
justice's opinion, the preference is personal to the sheriff 
defendant, who opposed the motion. So that, such decis- 
ion is a precedent for the motion now under considera- 
tion ; but in affirming it, the general term of this court 
did so, not only upon the ground stated in the special term 
decision, but also, and perhaps mainly, because the motion 
was defectively and irregularly made in another respect, 
which was referred to in the general term opinion (18 Misc. 
734), and that opinion is, therefore, not a controlling guide 
upon the pending question. 

Other than the decisions above referred to, we can find 
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none reported which bear upon the question ; and it will 
be observed that Simpson v. Mayor, and Mooney v. 
Mayor, supra^ are clearly distinguishable from the case at 
bar, because they interpret a different subdivision of sec- 
tion 791, and one containing the restrictive provision 
which is omitted from subdivision 5. 

The preference seems to be given by subdivision 5 to 
the action and not to any party thereto ; there is no 
language of the subdivision, nor any rule of the su- 
preme court or of this court framed thereunder, which re- 
stricts these plaintiffs from moving for a preference ; nor 
do we think that there is any equitable reason which calls 
upon us to read in such language ; because, though the 
relief may primarily have been suggested by the necessity 
an executor or administrator is under to advance his liti- 
gations so as to promptly wind up the affairs of his estate. 
It is oftentimes necessary for the protection of persons, 
having claims against such representatives, to secure speedy 
adjudications thereupon, and this consideration may also 
have moved the framers of this section of the Code. 

And rights of preference given to causes by statute 
may not be limited or abridged by the court by rule or 
decision. McArthur v. Commercial Fire Ins. Co., 67 How. 
Pr. 510. 

The privilege of a preference of a cause upon the cal- 
endar is a substantial right, and an appeal to the general 
term lies from a denial thereof. Buell v. Hollins, 16 
Misc. 551. 

Opinion by Olcott, J. CONLAN and SCHUCHMAN, 
JJ., concur. 

Orders reversed, with $10 costs and disbursements. 

John F. FreeSy for the plaintiffs, appellants* 

Joseph /. Greetiy for the defendant, respondent. 
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